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MR. JULTICH BABWES PALIVUGD THA OPINION OF Yu COURT. 


Goldstein, plaintiff below, bought of the defendant 
corporation, which conducted a jewelry store, a pair of 
diamond eererings for $200, one=half of which he paid in cash 
and the ethur half in a pair of carerings taken «at the 
Valuation ef S100. He claimed that the purch: oe woe upon the 
express condition that he misht return the goods any time 
within one yeay and receive the purchave price les» lO, and 
that, within a few wecks and several tines within the yeur, 
he went to defendant's store and seid he wanted to give beek 
the earerings and demanded the return of his money less 1v/, 
end thet defendsant refused to give it to him. 

the ecnse was tried before the court without a 
jury which rendered judgment for piaintiff for lo. lo 
proposition of low was submitted to be held so» such and none 
is otherwise raised in the record, except as to the sufficiency 
of the ovidence to suppert the judgment. Ye regard it as 
sufficient, and, as ite weight depends lergely on the credi- 
bility of the witnesses, which the court hed a better opportunity 
than we have to determine, we are not disposed to dicturbd the 
court's finding. \“e need not, therefore, review the evidence 


in detail. 
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It 4s urged that plaintiff dic not tender the pure 
chesed goois to defendant. While we think the evidence 
tends to shew the contrary, yot a formal tender became une 
necessary when defendant refused toe carry out the ugrecment. 

It ie elso urged that an order entered, impounding 
the enrerings with the clerk of the court, was erroneous in 
that 1t failed te order them delivered to defoninnt on its 
satisfying the judgment. If svch order is before us for 
review, it is enoush to say that ouch a provision is net 
essential te the power of the cowt to relesse the goods 
held in ite own custody, and to duliver them to defendant, 


on affirmance of its judgment. 
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MRe AWOTIC! BARNES DALIVERED THE OPINICN CF THE Counts 


This action was breught by Yargaret Casey ageinst 
the Ladies Cutholic Sonevolent <ssectation to resover J500 
and interest on en benefit cortificute for PAGOO isvened to 
Anne Mahon, « maabor of the easuoclation, providing fox payment, 
on the death of vcdd Anna Nehon, of $500 to each of her sistere, 
Delia Ray and said Wargeret Caseaye The defense set forth in 
the amended sffidavit of merits woc that prior to hoy dexth 
Anna Mahon changed her beneficierien, designating her cister 
Delia and her niecea Bargeret nnd Adele Hay os her benefile 
Giorios, and that, pursuant thereto, the ancecintion issued 4 
new certifiente to said Anne Nahon, naming then au the bonefie 
claries, to whom, upon the death of the cesured, defendant paid 
the emount of the bencfit. In support, thereer, defendant 
offered evidence to show thet during her lifetime samme Vahon 
authorized such change of beneficicries, and thet the old 
certificate wos surrendered end a new one, making said Polia, 
Wargeret and Adele Ray benefdchories os afcrevoeid, wos deoued— 
and delivered with the knowledge sad consent of Anna bahon, 
and that the benefit had been padd to the beneTiclerlies ace 
signated therein, But the court refused to admit cuch evidence 
and directed c verdict for plaintiff. 
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“Hs bylaws of the esvocietion provided that 
"members may chaigce their designation of person oF persone 
te whem they ha¥o aweigned iLiotr beneficiary, by surrendering 
to the branch ecerdor their beneficiery curtilficstes, have 
ing first filled in the blank space for new ucsignation, 
veorvided on the beck of the certifiente, and personally 
6icning seaewe” There woe evidences thet /mma Mehon did not 
personally sicn the apvlication fer change of dazignatian, 
vut that it was signed under hey dircation and in her 
presence, The court sustsincd tho objection to she offered 
epplicetion on the ground thut the change wes not wade in 
somfommity with the byelawn of the usnauduiion, and that 
although when aude Vargaret Casey had ne vested right in the 
certilicata, ehe hac s right to know thet the change wos 
Legaliy made,s But thin view donored the fact that the 
auoeckation oculd utiquestionably waive ouch previnion, wuich 
wes make Cor ite benefAt and not that ef the beneficiary. 
( Dobaney x. Dobgyey, 175 111. 187; We Jabchow, 95 
Minn. 596). Im the Dulagey cnse At woo aedd that "the parties 





te the contract may agree tctween themselven upon Ue change 
ef the modo of apoointiag « new beneficlary,*® and that if the 
change 4s made by the mewber vith the cancont ef the seclety, 
*it ic dimanterinld whether er not thie requirements ef the bye 
laws upon that subject have been scomplisd with or nots® and 
®that the society my waive compliance with the required 
formalities." It 46 alao there q“uoted frem Niblack on Jenefit 
Seeisties & Accident Inse, (2d Hd.) Gee. 219, as Tolivwas 
“when s veclety hes actually changed the boneficiary at the 
request of the monber, ull questions ac to whether the manner 


or mode of changing the beneficiories provided in the centract 
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hove heen fellewed, are concluded and absolutely disposed 
or,” 

The proof offered tancded te show authorizetion 
ef the change by the asoured anc consent by the cacoecistion 
and that the certificate uncer wiioh Margaret Casey was a 
beneficiary hud bean gurrundered and superseded by a new 
contract with the assured. (Id.) ‘the court erred, there= 
Tore, in not receiving the proot oftured whios ovresentcd 
proper cucstiona of fuct for consideration by the jury. 
Under ouch circumstances, 1+ wos error te direct o verdict 
for pleintif?. The Judgement wili vo reversed and the osse 
remoniod, 
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ThE WEBER CHIMNEY COLPANY, ) / 
a corporation, ) ? 
Appellant, ] f 
)@ ALEDAL FROM CLnNCull Ccunst, 
vs. \e 
% ad COUK COUKTY. 
Ths BRUNSWICK-BALKim COL) ENDER J) 
CUREARY, a corporation, i) 
, % Appellee. - )} 
i - \ J ~TA.9 °° 
\ rd 1 8) ey elie a 
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BR, JUSTICR BARNES DELIVERED THE OPEN LTON Cle The COUNT. 


Tne principal question presentea oy tuis appeal is 
wnether there was any evidence tending to estadlisn  isinviff's 
cnuse of action, the court naving on defendant's motion directed 
a verdict in its favor at the close of plaintiff's evicence, 

the action was for domages for a bvreac: of con- 
tract, plaintiff averring, snd introcucing evivence tenving to 
show, -hot defendant brok: the contrect in not peruitting 
plaintiff to prooeed witn the erection of a chimney, and detend- 
ant pleading as a defense that plaintiff had tetally renounced 
the terms of the contract and its obligation to cemp)cte tne 
construction cf the chimney according thereto, ‘The verdict 
waa @irected evidently on the theory that plaintiff's own 
evidence established sucn defense, 

The contract consisted of a written proposal anda 
accentance, Jlaintiff's rroj;ocal wes to erect a chimney at 
Dubuque, iowa, of reeinforeced concrete cunstruction 165 feet 
aoove the case ot a foundation 146 feet below graae, The exe 
cavation and preparation of the ground therefor were to be 
made by defendant. The vroposal was dated July lv, 1911, and 
called for proupt acceptance, whict. was ¢iven by letter two 
days later stating thut the excavation would be completed 


about August lst, out it wes not in fact done until Decenber 
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izth, In a letter in september plaintiff expressed anxiety to 
do the work before cold wenther, Jiowever, it undertook to 
perform its contract witnout any express wodification of its 
terms. it lsic the foundation in the four days following 
beceaber 12th, when freezing weather set in. ‘the evidence 
shows’ t t cement will not set in a terperature celow 26 ce- 
grees above zero witnout employing artificial heat, and 

that its use would nave required muc:: expense and the erec- 
tion of a building: around the chimney structure, it also 
shows, that owing to delays in transporting the ‘form units! 
required for cement construction and increasing cold weath- 
er, - the mean temperature most of the rest of becember bee 
ing below 26 degrees sbove zero, ard in January below zero,- 
no further work in actual construction was done. ut the 
material therefor had already been Sihipved to Dubuque. 

The proposal contained these provisions; 

"“hMaterial will be snipped in 5 davs Trom ree 

ceipt of order to ship, and about vO working days are 
required for the conpletion of tne work, * * * " : 

"the delivery, erection and completion cromised 

are contingent upon strikes, accidents or other causes of 
delay beyond our control,” 

On January 4th representstives of the parties 
had an interview in which the causes of delay as aforesaid 
were explained by plaintiff's representative, he saying “we 
are soing to do the best we can to get it done, ana the 
fact that it nas got into winter is not our feult." Defena- 
ant's representative asxed if plaintiff woulu agree to come 
plete the chimney by Feorugry 20th, Illaintiff's re:resenta- 
tive said it deyrnded on tne weather, that they were coing 
to wet the job done as& soon as they could, but were not go- 
ing to promise impossibilities, Defendant's representetive 


expressed a purpose tc cancel the contract against which 
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plaintiff's representative protested, Iwo days leter defend- 
ant's attorney called up tne latter by telepnone and asked if 
he would agree to complete tne chimney by Hares lat, to which 
he replied, “we will if we can, but it all depends on the 
weather,” on January 9th defendant wrote plaintiff a letter 
referring to such conversation and saying it left no alternae 
tive but to caricel the contract, ond taking the position that 
plaintiff had practically abandoned the contract, iljaintiff£ 
declined to accept the cancellation and evinced its readiness 
to proceed with the work. 

blaintiff undertook to prove that the term "worke 
ing days" had by usage @ special meaning in the trade or come 
merce of concrete construction, Defendant contended that the 
words nave a definite and settled meaning in commerce ana 
jurisprudence, thst of days as they succeed eaci other exclu- 
Bive of Sun-ays and solidays; that the languages of the contract 
was clear and unanbiguous, and tnat perol evidence of its meane 
ing was incompetent, While the court took defendant's view it 
nevertheless heard evicence on the subject out of the hearing 
of the jury, but in directing the verdict treated it as re- 
ceived, *& 

but, as we view the case, ,laintiff£f's riynt of 
recovery under the evidence presented did not depend on the 
competency of such proof. -ilaintiff's evidence tended to show 
the expense it had incurred in preparation for and partial 
performance of the contract, its readiness to complete the 
same, and the cancellation thereof by defendant decause 
plaintiff would not ,uarantee conipletiun of tne structure by 
February 2uth or pares Lat.p Thc court evidently cdopted de- 
fendant's theory tuat plaintiff's refusal to meke such guarane 


tee or new promise was a renurciation of its obliyzstion to com 
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plete the structure within the time conteuplated by the con- 
tract, and constituted a breacn of the contract wich prevent- 
ed the right to recover either under the contract or ona 
quantum meruit for tue work performed, 

in this we do not concur, Even though pladntiff 
recognized that it could not complete the structure in the 
required time, that did not constitute a renunciation of 
its obligations, iut tnere was no absolute agreewent tiat 
plaintiff would complete the structure in a definite time, 
The proposal estinated thet “about SU working days would 
be required,® and medé express provision for causes of de- 
lays beyond plaintiff's control, It might be said that 
the evidence as to delays presented a question of fact for 
the jury. But we need not consider tnat phase of the case, 
for applying to the evidence defendant's construction of 
the words “working days" the court's action was unsutnore- 
ized, Computing the time from December leth, when the 
ground was ready for plaintiff to begin work, and excludirg 
Sundays and holidays, about 2c “working days" had elapsed 
when defendant cancelled the contract (although the evi- 
dence tended to show it was at thet verv time refusing to 
carry out its own obligations as to payments past due), and 
there remained about 55 and 41 additional days to heuruary 
2Uth and Marci lat, respectively, in other words, reparde 
lesa of any causes of delay wnich might ensue to excuse per- 
formance within the period, defendant was allowing ;,laine 
tiff about 55 or 64 days at most for completion of the 
structure, In view of the languee* of the contract plainge 
tiff was not limited to exactly fifty Gays, onw was entitled 
to o reasonable extension of that period depending on facts 
and circumstances in connection with excusable causes of ve- 
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fendant cancelled the contract, thai such causes would not 
intervene so as to extend a reasonable time for construce 
tion under the contract even beyond Larch ist. tFHlaintiff 
had a right to rely on the provisions of the contract as 
to delays, and, from the nature of thre contract, the charac- 
ter of the work and the season of the year, to anticipate 
that valid causes for delay might arise so as to render it 
impossible to complete the structure within the time de- 
fendant required, It was unreasonable, therefore, to exact 
such a promise or to limit the time for performannce to the 
period stated, ‘he contract dis not as a matter of law ade 
mit of the construction as to tiie limit of tine put uvon it 
by the court, ond refusal to agree to perform witnin such 
period did not constitute an abandonment of the contract 
by pleintiff nor renunciation of its obligations te couply 
with the terms tnereof, Had plaintiff been permitted to 
complete its contract, which it stood willing te perform, 
it might for aught that eprears in the evidence have been 
able to have completed it within the ressonable time conten- 
plated by the contract without teking into consideration 
whether the causes of delays prior to Junuary 9th came 
within its terms, 

The cese should have gone to the jury. The 
juapinent will therefore be reversed and the cause remanded, 


REVERSED AND Ret ANDED, 
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EKUGNNE A. BOURNIQUE, 
Appellee, 


— 


APPEAL FROM 
VS. SUPERIOR COURT 
COCK COUNTY. 
JOHN B. DRAKE, et al, 


on appeal of JOHN B. Drake, 


Appellant. » 


“/ ( Ee if \ } ood 
195 1A.12 
MR, JUSTIC! BARNES DELIVERED THe OPINION Of THE COURT. 


This was a suit for broker's comiissions based upon 
the claim thst the plaintiff, tournique, was the suthorized 
agent of defendant, Urake, to find a purchsser of certain 
real estate belonging to the estate of John |. Drake, re, 
end that he was the procuring cnuse of the sale thereof. 
Judgment was for plaintiff for $27,500, = 24% of %1,100,000, 
the price for which the property was sold, 

we have cerefully considered the evidence and the 
force of the inferences drawn by counsel on both sides from 
very conflicting and irreconcilable testimony, and cre firmly 
impressed that the judgment must be reversed on the ground 
that the preponderance of the cvidence is against the verdict 
s0 fer as it implies that plaintiff was the procuring cause 
of the sale, 

Two main facts essential to recovery were stoutly 
contested, (1) Rournique's agency, and (2), that he was the 
efficient or procuring cause of the sale. Jf the case dee 
pended alone on establishing the former, we might not, in 
view of the char:.cter of the conflicting evidence on that 
subject, disturb the jury's finding, depending, as it largely 


does, on the jury's view of the credibility of the witnesses. 
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Lbeecraté gers UF anf? 
But this is uot the case with the other important fact which 
plaintiff was bound to establish to entitle him to recover 
and which he failed to do by a preponderance of evidence. 
Consideration of the cvidence bearing on that subject will 
obviate the necessity of discussing the alleged errors in 
the course of trial, . 

The property in question was purchased by the 
trustees of the estate of Marshall Field, July 7, 1910. They 
were Chauncey Keep, Arthur b>. Jones and the Merchants Loan *: 
trust Company, for which its president, Orson Smith, and in 
his absence its vice president, %. D. Hulbert, acted. Ali 
negotiations in which the terms of sale were discussed, sete 
tled and concluded were had directly between defeniant Drake, 
acting for the owners, and one or more of the trustees of the 
Field estate. With these negotiations plaintiff had nothing 
to do. In fact, he wes entirely ignorant of them. The main 
question is whether he brought them about. 

The evidence shows that the property was first 
offered to the Field estate by defendant Drake. ‘This was in 
1907 and 1908. Plaintiff brought the matter before the 
trustees, whether in 1908 or 1909, about which there was some 
controversy or doubt, is immaterial, but it was after Drake's 
offer. 

It is undisputed that plaintiff had several conversae 
tions with defendant Yrake relative to effecting a sale of the 
property, ©« Drake claiming Bournique was to get commissions in 
c:se of a sale from the purchaser - that Drake put a price of 
$1,250,000 thereon; that plaintiff had several interviews with 
two of the trustees, Keep and Jones, relative to inducing a 
purchase of the property by the Field estate, and thet to the 


same end he enlisted the service of Hugh T. Birch, who inter- 
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viewed Keep and Jones, and also Orson mith on the subject. 
But it does not appear whether the trustees, as such, ever 
considered the offers or when they decided to make the pure 
chase or that their action was induced by or the result of 
the interviews had with either Bournique or Birch. The 
most thst can be claimed in hehalf of plaintiff is that the 
evidence shows he submitted an offer to the trustecs for 
$1,250,000, and thot subsequently they purchesed the property, 
though at a sum §150,000 less. ‘While evidence of his efforts 
and the fact of a sale might, without explenation, tend to 
show he was the procuring cause of the sale and warrant sBube 
mission of the question to the jury, yet such facts are not im 
consistent with defendant's testimony tending to show that 
other influences were controlling. 

it appears that the trustees, or some of them, knew 
this property was in the morket, but that they were not in a 
pesition to give the matter serious consideration either when 
Drake or Bournique submitted an offer, beceuse proceedings were 
then pending in court to construe the power of the trustecs to 
Sell and purchase real estate, and that after obtaining a dee 
eree favorable to the exercise of such power, the trustecs had 
to wait for funds to accumulate before they could entertain a 
proposition, Of these facts both Nournique and Birch were ade 
vised, and the last action taken by either of them respecting 
the matter was to advise Drake that there was nothing to do 
but to wait. Up to that time, which was early in 1910, there 
is nothing in the record to disclose that the subject hid ever 
been taken up or considered by the trustecs, individually or 
as e body, and the evidence tends strongly to show that they 
never offered Bournique any encouragement to believe that they 
would consider making a deal through him, and we find little, 


if anything, in the record to di.close that his repeated 
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efforts operated to bring about the purehose, In fact, he 
knew that the trusteos had been closely associated with 
members of the Drake family in o busineas, if not a social, 
way, end they gave him to understand that the property had 
already been offered to thom by Drake at the same price and 
if any desl waa mode it would be made directly with the Drakes 
themselves. Keep testified that at the lest interview with 
Bournique, early in the spring of 1910, he told him that after 
what had passed between the Drakes and himself, he could not 
take the matter up with a broker if the trustecs were at any 
time disposed to purchase the property. 

A letter from Sournique to Keep, written November 
6, 1909, says: "I remember you told me that you knew the 
Drakes very well and spoke of your associstions with them in 
connection with the Illinois Trust & Savings Bank, and of your 
opportunity of buying this property before I mentioned it to 
you, and on that account you did not feel thet you could cone 
gider a proposition to purchase through me for the Field es- 
tate. * * * * If you want this property, would you not just 
as soon buy it through me, as the price asked for it, $1,250,00Q 
is the same, Mr. Drake says, that wes given to you a long 
time ago, or make an offer and I will submit it and do my best 
to bring the parties together. * * * It is not only business 
but a friendly act that Mr. Drake is conferring upon me in exe 
tending me the privilege of acting as their broker, but 1 
agcure you it is no intention of mine to interfere. I shall 
value your opinion as to my position and appreciate anything 
you see fit to do for me in this regard." ‘This letter and 
Keep's testimony support the contention of the defense that 
Beurnique wes given to understand from the first that Drake 


had offered the property to the field estate and that the 


trustecs intended to deal with the Drakes personally if they 


> 


afi yteot of owe foayg Bio guns, Rind of Ledeitoge ebaotay 
ities nit nde énen ¥logein nomd Boo gaatourt and todd weal 
,isioon s Jon TE ,ohoniese « wk ytieat otct va)? te aredmem 
Aud Ystevote sag foal lasievebou ofc tht pve yes ome. pel 
baa andig onyR ott Fo @tew ve men? of hotolts assed. yoseghip 
gedew ca? ¢tis yisoetis ham of bivow $F aban anv 4eeb Yee. SS - 
“oie waeieretint gaed ont Js tos? beltizeos? qeot ,eevinened? 
stig tadt whi bfet a8 ,ihel toe masta off af vdeo ., eepkaayed 
Zen Siwoo on ,tivankid bre sedew? cfd wegwisd beraag bed dathe 7 
“is és ates ssetense arly ‘ts cmiord a ites gu hetdas of9 otad 
NIUSISTY SHE Aaatlo tug oF besoquth awk? 
won, o¥Oi agsigiegs ,qo0S et ouplnese® wort vedio tl a - il 
Ons WHEX HY face an ‘ied koe gtdeonen 3" tiysa ,208L 4G 
ai mest atiw ansifg.toouss. 2uoy So ofere baw ifew yuey eedssd 
suey, te hes .kttw’ aqnives 2 fomsl eheaiitll ad? staw natisenmes 
@? gi henoitnom © atete d yteaqote-cent oxbynd te eines r8qqe 
ones siuon vy Satit Ine? Jorn 245 woy Seuepos fade mo baa wag 
“09 Slel? eit 1987? on day woud? georleseg of aaitieeqorq o seete 
geuh Jom voy bkmry ,vdeeqexe alt Sew wey 25 * 8 & * aabed 
PUG, 068,28 ,tf vel tots sahtan od aa ,om Mowers +2 yaad nove ag 
Biel a voy at aetes aq J449 joyae ofan wh onee elt @f 
feet wr ob bie. +2 Jimiva tile a4 bro setto an oem te ,ona combs 
Revesed vine don tf 35 * * * ,xelvogad sakdtag aft gadad of 
“26 fl on How “ttre too «1 atets .th dod gon wibnelat a sud 
Lo gud , tomoud ashes os antigen 40 o;efiving edd os guibnag 
‘ft st «eve Tuednk o ‘iv De roidaesas om ai s2 poy oauaes 
wahitsyse S8akoongas him Meda seog vn wwe Hosstqo ney eniay 
han. tedgel nin’ * omepon ole abe one sy) ob of #2 o8a Hey 
$e? saneteb afd Ye iveisnosdmen sete. voc que Yomtsest «tes 
@tan. grits texkt ois aor Okeadarehes: of evkg vow oupiniwed 
ond Jad? Date otiten fos" ans of qheehorg off boxe? toe! Bad 


eo" al —_— 





«5e 


should consider a purchasee 

Both Keep and Jones testified thet the interviews 
with Bournique had no influence uvon them or the other trustees 
in making or completing the purchase. “hile such evidence is 
not conclusive, it was the only direct -vidence on the subject. 
Urson Smith did not testify, and Hulbert, throigh whom final 
negotiations for the purchase were begun and carried on, testi- 
fied that he never saw Bournique or Birch or knew that they 
were in any way interested in the sale of the property, and 
thereis no testimony to the contrary. 

It appears that sometime in April, 1910, while de- 
fendent Drake wes in Hulbert's office in the Merchants Loan 
& Trust Company's bank on other business, the matter of the 
purchase of the property was in some way brought up end 
Hulbert said: "If you still want to sell and will come down 
to a reasonable price, we will teke it up." The offer of 
§1,,100,000 was mace and, after consideration by the Drake heirs, 
accepted. Prior te thut time Direh hd suspended his efforts, 
telling Drake there was nothing to do but to wait, and at the 
lust interview Pournique had on the subject, which was sometime 
earlier in the year, Keep repeated to him whet he had stated 
at the beginning, (as shown ty Bournique's lctter), that if 
the “ield estate made a deal, it would be mace directly with 
the Drakes themselves. We fail to sec how on such a state of 
facts it can be said th:t plaintiff was the procuring ceuse of 
the salee 

But, it is contended by appelice that negotiations 
with Drake had been broken off when Bournique submitted his 
offer, We think it can hardly be said from the record that any 
negotintions were actually commenced until !ulbert took up the 
matter. If the trustees took it up in any way, formaliy or ine 


formally, vefore that time, it does not appear in the record, 
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and if their failure te teke up and consider Drake's offer 

can be regarded an xbandonment of negotiations, then the 

same may be said of Rourniquets offer, he having suspended 

any efforts to induce action beceuse informed that the ese 

tate was in no position to consider a proposition, end that 

the trustces would deal direetly with Drake if st all. In 

the absence of more direct evidence in the record, the ine 
ference thet Drake's offer wis tentatively under consideration 
until on opportune time for negotictions should crrive is as 
palpable as that the trustees were induced to act on Bournique’s 


offer at the very same price, This inference may well be drawn 


from these important fucts; (1) The property was in close 
proximity to the large retail stere of Marshall Wield & Company, 
and seemed decirable for the Field estate, which presumably 
had funds for investment; (2) said estate was among the few that 
were likely to take up a deal of that magnitude, which Drake 
as well ae Bournique well knew; (3) the trustees knew that the 
property was in the market and prebebly, by reason of the foree 
going facts, had its purchase in view from the time Icrake sube 
mitted on offer and contemplated making negoticstions when 
assured of their power to purchase end funds were available for 
thet purpose; (4) the trustees knew the members of the Drake 
femily as business associates if not socially, and thet they 
could effect 2s good e burgain with them directly as through the 
intervention of agente; (5) they so expressed themselves to 
Bournique, treating his persistent efforts with courtesy but 
taking no action thereon, and (6) finally, when ready to act, 
they took the matter up dircctly with Drake, 

“hether Hulbert, who knew nothing of Pournique's 

or Rireh's interviews, took up the matter on his own respone 


sibility without previous conference with the trustees on the 


subject does not appear. Nore testimony might be had on thia 
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subject and whether the interviews with Hournique or Birch 
were discuased by the trustees ar induced them to take the 
Better up fer consideration. As more evidence may unquese 
tienably be had on this important phase ef the case, without 
whieh there is insufficicnt evidence to suppert the judgment, 


the judgment mut be reversed and the cause remanded. 


REVERSED AND REMAND YDe 
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CHARLES Je “RANT, doing business 
aes CHICAGO SPECIAL CORCTRUCTION 


COMPANY, 
Appellee, 


) } 
\ annie 
é ) MUNICIPAL COURT 
\ } 
| 


APPEAL FROWN 


Ve -. 
Fy OF CHICAGOs 
& ¢ 
COLUMBIA ABST ERN WILLS, a 4 


corporation, Pil 
%, Appelient. 


_ eS TT A 
rinupasiee a | 8) ey 4 o 6 a 
MAX. JUSTICE BARNES DELIVERAPD THe OPINIGN OF TH CuUNT, 


This aetion was brought toe recover the balance claime 
ed to be due under « written contract between up ellee as cone 
tractor and appellant as owner, who were plaintiff end defende 
ant respectively and wili be referred to av suche 

The contract called for the construction of « loerge 
concrete tunnel 441 fect leng for carrying stesm pipes, and of 
conduits for carrying electric cables, and slso some incident 
work st the price of *6000, of which {6000 was poid. PFisintiff's 
claim was for said balance and some extras. Lefendant denicd 
legul liability and claimed grounds for recoupment, 

The contrect wae made Gctober 31, 191°, and wos to be 
completed about Jnnuery 1, 1912. The construction work was 
finished March 15, 1915, but the contract required the controcte 
or to restore certain fences that had to be removed in the course 
of the work, and to ‘o the back-fiiling, which meant to fill in 
the sides of the tunnel excevation ond cover the top of the 
tunnel with the earth that hed been removed, a large part of 
which remained undone at the time this action was bexun. On 
April 25th, plaintiff requested the architect to issue him a 


certificate for the “bsalence" of the contract price. I[t wos not 


PA 


\ srontamt! gfe yTHANT ob Cabal 
i wor TOUATAROU JaLoude GOAULAD- es 


pi KA WOO 


Sy ean Swag gh 





ee eee 


28v 


(- oy ght Hae Rag 4 PEGOD 
i ; shold sxeques 


= i a ee! \ dose hi oag 
3 | nn sy 
: Fie Ma, 3 a) ai. ji: 


i {io Wo PORN SO SHT Po ek dia GND AOR PAR 


waiuis gousdisd wie «vores CF Jn yiote Baw aosson aust? 
Hue #2 weitea - meawe vad Tonvtaes serv geite a Fea ub ac oF be 
ebaste! bre iiiinialq stew odw ,tonwe ae isei£a qe fortes rotoets 
efit: ‘ie 62 betteloex of Litw bie elovkdnaques tne 

opitnt 2 te oi F ous AO etl rot hed isa goo%snee rit 
To boa ,seqt) gosse yadyes so 198d yaol Suet Loh domed 949 t9noo 
favtioal star omits ba (yaetd a vindaels arndyuiws sot avinbaoe 
e*Tkizgateal: 20200 Saw QV IRS dotaw to ,GOGa Te eoltq eld Ja Atow 
rineS fait “.totgee sios baa congiad dles 162 “saw nielo 
‘ inemeiian: % 4e% drs - ommke Ls win ytitidakl fuagel 

Os mw LL £5 ev otatnd sham oinite Poattaen pad? 

NtO° Mas soaas OOH 47! fer ,f yatuene% tveds batelqmos 
a$osig na $ Sveti ‘on ort! Sud ,c1OL ,0f dade bedein&? 
@a iu: ila a2 besyoras a) bot S532 asome® abadieo oted oer ov 120 
ak Lf: &: ™ fo © yo hi cd toto edt sett of of ta gnew off To 

wie “oe yot ons ) wou bn bbe evens konmm et Yo aabla off 
Re Fteo soned 6 .OoveHOS Loot Sut Sant direo off kw Lonned 
A .stwnod © her to. eke wade ext tn onobat beonkamet Moddw 
a mht suead C8 douddtote et borseupor Tthdndad des Lhaga 


met 
tie? 





ole 


iesued. On Hay Sd plaintiff did some baeckefilling but did not 
complete it and performed no work theresfter. Un May 19th the 
architect notified him to complete the beckefiliine and replace 
the fences. A conference between them foliowed on vay “4th. 
The plaintiff claimed and the sarehitect denied that they then 
reached an agreement to churge the plaintiff the sum of ©2716 for 
the unfinished work and deduct it from the contract price. Gn 
May 26th 48 longitudinal feet of the tunnel caved in, which the 
architect claimed plaintiff should restore. On June 10th plsine 
tiff again requested the arehitect for a final eertificate, which 
eso refused. This setion wes begun June 15th. subsequently dee 
fendant performed the unfinished work of backefiliing and restore 
ing the fences et a cost ef £177.71, ani repeired the tunnel at 
@ Gost of $1682.55. 

The contract reads in part as foliewss 

“article Iii, subject to additions and deductions 

as provided for in the General Conditions ef the contract, 


the Owner nagrees« to pay to the Centractor for the periorm- 
ance of the Contract the cum of ight Thousand Jollars 


(600G0.0GU) in current funds but only upon certificates 
igned by the Architect, «s foliewe: during the satise 


sign 

actery progress of ihe work, en or before the ivth day of 
each month, 80 per ecnt ef the value of labor and materials 
vrought into the building up to the first dey of that month, 
28 egtipated by the Architect, less the aggregate of previous 


payments, On the sotis{ ctery completion of the entire work, 
a sum sufficient to incresse the total payments to hinety 
per cent of the value of the work, and thirty days there 


after the belance due under thin Agreement." 


The case turns msainiy on the apolic«tionm to the evidence 
of the words we have italicized. 

The issues presented by the plesdings were whether plsine 
tiff hed fully performed his contract and whether the erchitect 
had fraudulently refused to issue e eartificate for the balance 
due thereon. If plaintif’ failed to maintain the firet, it is 
unnecessary to consider the second. It was incumbent on him to 
prove both by a preponiterance of the evidence. It is conceded 


that he was obligated by the terms of the contract to restore 
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the fencea and do said backefilling and that they were left 
unfinished, but he contends here thet notwithstanding such 
omiseions there wes a substantial compliance with the contract 
on his part, and relying on the unquestioned doctrine that, 
where there is no wilful deperture from e building contract 

in essential pointes and the contractor hac honestly perfermed 
the contract in all ite substential and material particulars 
he will not be held te have forfeited his risht to ms recovery 
by rec son of “technicai, inadvertent or unimportant emissions,” 
(Peterson v. Pusey, 237 Tll. 204, and ceses there cited) he 
argues that the matters left undone were of mincr importance, 
as they had no direct relation to the work of construction 
ehich wes the main subjcct of the contract, and sa the cost of 
performing them wae lees than 2% of the contract price. 

The court left the questi .n of substantiel compliance 
to the jury. Fut uven the undisputed cvidence +s to what sus 
left undone, it became = question of construction of the cone 
tract, whieh was for the court, and in giving it construction, 
it could not ignore the express previsions ef the coniract 
which called for the performence of werk of a material «nd 
substantial cherceter. ‘8 said in Cangl Trustees v. Lynch, 

5 Gil. 521, “the contract between the parties, so far ai the 
recerd shows, wes voluntarily snd fnirly entered into. Neither 
party is ot liberty to disrogard it, nor can the court make 

fer the parties a contract different from thet which the parties 
heve made for therselvea.” (p.5°6). The unfinished vork cost 
@ subsetantinl sum, and as seid in the case of Yan Clicf et al 
ve. Van Vechten, 150 8. Y. 579, involving a similar contention, 
*that is not substantially finished which requires a substantial 
sum to finish it." In cur opinion, the importance of such work 
is not to be tested by the propertion of its cost te the fuli 


contract price when, considered by itself, it was « material 
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and substantial part of the work the contractor agreed to 
perform, and his omission to perform the same without the 
owner's consent constituted failure to perform the contract 

in material and substantial perticulers, end cannot reasensably 
be deemed such a mere technical or unimportant omission as 
justifies appliecstion of the dectrine ef substantial compliance. 

And this was evidently plaintiff's view of the case 
at the triel, for in his main case he unquestionably relied 
upen preof of a waiver of performance. cver defendant's obe 
jection he made proof of said alieged agrecment between tie 
architect ond himself for e deduction of the cost of the une 
finished work from the contract price. Having plesded fuli 
performance, he could not, ef course, recever on proof of 
waiver of performance. (etal Ce. ve Boyes, 255 Ill. 284; 
Hort v. Corsley Mige “8., 221 id. 464). He here contends, 
however, thet such evidence was not offered in reliance upon 
waiver of performance, but o2 material te the question of the 
emount te be deducted, The record dees net indicate that that 
wees the purpose of the evidence, nor wes it competent fer such 
purpose. ‘The actuel cost of finishing the work was the best 
evidence of what chould be deducted unless it was a :atter of 
express agreement and relied on as such. 

Although defendant mov d to strike out such evidence 
asp incompetent under the cleadinge ami for the further reason 
that there wes no proof that the architect woe authorized to 
enter into such agreement for defendant, yet the recerd does 
net disclose thet pleintiff asked for an inutructicn limiting 
such evidence in accordance with his theory of ite competency. 

Furthermore, the fact thet plaintiff claimed that 
such an agreement was entered into May “4th is incensistent 
with his centention that he had completed the contract before 


that time, for the essence of the agreement wan to release him 
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from full or further performance. Wot until then vt best 
could he claim completion of hie contract, and according to 
its provisions sbove quoted, the belance for which this suit 
wos brought wos not due thereunder until thirty deys after 
*compl<«tion ef the entire work,” and, therefore, not until 
June 23d, five days after the suit wes brought; and ae the 
contract provided thst payment was to be made"only upen 
certificates signed by the architect," plisintiff, woon his 
own theory of the facts, was in no pesition to resvire a 
final certificete before June 23d, and, therefore, cannot 
reasonably contend that the refusal of the architect to issue 
the certificate before the latter date, waa fraudulent. 

By the very terms of the contract, therefore, the 
right to a recovery depended upon obtaining a certificate from 
the architect showing the amount due, and the obtaining of such 
certificate was a condition precedent to eny richt of action to 
recover such balance, (ichaelis v. Golf, 156 Til. 68). It was 
seid in the case cited that such condition must be strictiy com 
plied with or a good and sufficient excuse shown for not comply- 
ing therewith. 

The contraet else previced that the Pinal decision of 
all questions urising under it was to be made by the architect 
and that such decision ahould be binding u on the partics to the 
agreoment and "a cendition precedent to any right of icgal ac- 
tion,* except that in case of dissent from such decision as to 
certain matters they were to be cubmitted to arbitration within a 
certain time. Unquesticnably the issuing or refussel to issue a 
certificate would involve such a decision by the erchitect. Noa 
arbitration over the alleged grvunds for refusing a certificate 
wes asked for in the case at bar and if asked for, it also was 
by the terma of the contract a condition precedent to a legal 


right of action. 
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Only one other question need be considered. The 
contract, as above quoted, made 90% of the contract price 
due on completion of the contract, and an action might have 
been maintained for what remained unpaid up to 90% when the 
suit was brought provided the contract could on any theory 
of the case have been deemed completed at that time, and the 
architect had fraudulently refused to issue a certificate 
therefor. But the record does not show a demand for such a 
eertificate. The proof was that the demand was for a 
certificate for the entire balance of the contract price, 
and the suit was framed and tried uvon the issues that the 
entire balance was due and wrongfully withheld. The judgment, 
therefore, must be reversed, (1) because, applying the terms 
of the contract to essential and undisputed facts, the action 
was prematurely brought, and (2), because there could be no 
recovery on proof of waiver of performance when the issues 


are formed on the allegation of full performance, 
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Baker, whe conducted a tineshop, went %o one 
Benjamin, 2 loan broker, to obtain ea loan ef $500, The latter 
agreed to procure it on Haker's note secured by a chattel 
mortgage on property in the tineshop, both of which were 
executed by Baker tegether with an assignment of accounts, and 
Pleced in Benjamin's hands, A few deys later, being indebted 
te appellant Meyer, Henjamin gave Meyer his note to cover his 
indebtedness and for $100 additional cash, and av collateral 
thereto Baker's noto and mortgage. Being advised thet under 
the statute Baker's note, secured by a chattel mortgage, was 
non-negotiable, Heyer, before said transaction with Benjamin 
visited Baker's shop to make inquiry about the mote. Saker 
was out and whet conversation he had was with Baker's brother 
who was 1 ft in cherge of the shop. “hile Baker's note war 
for $550, he wac to rereive but $500. *t the time of its 
execution, Buker signed a receipt for %50, which Denjamin 
Claimed he then gave Baker. ‘he latter claimed that he ree 
eeived no money and the trensaction wan merely to cover up 
usury. The loan not having been consummated, Saker filed his 
bill in equity to cancel hie note and mortgage, claiming 
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ignorance of the tranasetion with Meyer and thet he had 

not executed an assignment of his accounts. Pursuant te 
the prayer, a receiver was appointed to take possession of 
the note, mortgege and purported assignment. The case was 
referred to a master to take proofs and report findings and 
conclusions. ‘The master found that the $50 for which said 
receipt was given wag not paid, that the nssignment of 
accounts and the note and mortgage for [550 were executed 
by Boker, but thet there was no consideration therefor, 

It is urged by avpellent, (1) that the prepond- 
evenee ef evidence is against the finding that $50 was not 
paid, and (2) that Raker 4s estopped as against Neyer from 
attempting a rescission. | 

As to the first contention it is enough to say 
that after a cnreful examinrntion of the evidence taken by 
the master, who had the advantage of secing snd hearing the 
witnesses whose testimony was at variance, we do not feel 
justified in disturbing the court's approval of the master's 
report thereon, it not being obvious that his conclucions 
were not correct. 

As to the second contention it is not well taken, 
Sven if Baker's brother was authorized to speak for him on the 
occosion of Meyer's visit, still there wos nothing said from 
whieh Meyer had the right to infer that Benjamin was a holder 
of said note and mortgage for a valuable consideration. He 
made no inquiry os to that, or as to the purpose for which 
Benjamin held them, There wes no consideration for the note 
if the $50 was net paid, and Meyer, not being led by Beker or 


his brother so to believe, there was no room for the doctrine of 
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estoppel. 

Appellee assigns ae eross error that the decree 
fails to find the receiver was entitled te a fair and rease 
onabie compensation and to fix and tax the sume as conte. 

“e find nothing upon whieh to predicate such 
error, ‘hile the decree approves of the receiver's report 
previously filed and discharged him, there is nothing in the 
recerd to indicate that the question of his compensation woo 
ever brought before the court for consideretion, as should 
have been done in the regular course of procedure before entry 
of final decree, The mattor should heave beer brought up on 
motion by the receiver and a hearing had thereon if necessary. 
but errer cannot be assigned that the court did net tak the 
Matter up on its own potion, for that is the effect of the 
asu ignmente 
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WA. SUSPICE BARES DELIVERED THE Ov-INIGR oF THE COURT. 


Hemus and Bedard, attorneysentelaw, vere defendunts 
to a vili of interpleador filod by apoellee Cregier, as 
custedian ef lost and stolen property for the department of 
police of the city of Chicago, euch claiming title to 
jewelry taxen from the porsen of « prisencr muned otone,. 

The facts uvon whieh thoir respective claims are 
predic: ted were substantially os follows; In July 1912, 
Stome was arrested in Chicego, and gave items $100 to procure 
& bondeman for him. Later he became o fugitive fram ju tice 
and was arrested in Kanosc City. Veeling under obligation to 
procure his return, ‘erms paid the expenses of Higgins, a 
Chicago policeman, to bring the prisoner back to Chicagoe 
The jewelry found on Stene whon rearrested in Kansas City was 
handed over to Higgins and, on hio return to Chicago, he de- 
livered it to Cregier as such custodian. tiem testified 

that when Jtone wav first arrested he agreed to pay him 9320¢ 
ao retainer out of which he wes to pay the bondsman ana 


expensey in the criminnl cxuse, and that after tone paid the 
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$100 arereseid, he went te see itone about the balance «on! 

Stome suid that if Nemes would got him out of jsil, he would pay 
the balance of {100 uooa getting out, and he vould give him the 
jewelry in question, but Remus did not receive the jerolry from 
Stone at any tims, On the contrary, 1% anpears that Stone left 
the state when relensed from jail end took the jewelry with him, 
evidentiy with no intention of koeping nis promise. After he 

wan brousht back to Chicagn and lodged in jail, he encaged 

Bedard ne his attorney and gave him «a 41. of sale of the jewelry 
of which Bedard promptly notified said custedian and the chief of 
police, Higgins testified that, wedle returning from Kensas City, 
the prisoner seid the Jewalry in question, then in ocvrtocy of 
Higgins «© officer, belonges to “on -s an?’ direetet him to ‘eliver 
it to Nerms, but thet lster he offered 1% to hin as the price of 
escape, Later still, ctone claimed the jewolrp dDelonged to his 
wife. tiemas testified that he asked Stone why he “Jumpod" his 
bend, end that he replied thet Homme wes sesured vy the jewelry 
for whut he owed him. ‘The priccner denied voth Viggins! and 
Remus! teeotimony. Before Miggite delivered the Jewelry to Cregier, 
Remus gave him notice of his ownership. 

Yrom the foregeing circumstances Remus claims a prior 
oral sosignment of the jewelrye Put the contention io untenable. 
At most they disclose a mere unfulfilled promise to deliver pere 
somal property in the future as vecurity or othcrwise, and not on 
assignment, legal or equitable, and that Yedard got legil title 


thereto by the bili wo sale. The wvidence did not justify a finde 


ing end decree in Remus’ favor, 





x 


tas oomalad aif duoads onals coe 08 dame otf laters te OO8R 
weg Bivew of ,fist te foo wii Gey Sivow apmer Li tert) bkaw emeds 
ety mit svis biuow of Ge adie Yum PO 2, seers Ouse to eocinted eult 
mest weieen! aft ewieoot ton bit tang fad ,acsteove mei yatoweg 
Piel enoe’s tadsS avariwn 22 ,uvoutnes eA BL aes une de eneda 
emt Heie ystewst, of? does baw List, motl hocosias quite efade ont 
" ae wort: . svelmeri, ale suigrea To goldereok qa main eidnebhve 
‘begante ef fink wt feotmh fuk mene oF xead idnwoml eam 
Yiilews,, s#e. Te else ‘ie «Lid a mitt oven baa yorsaide abd as htabet 
te Yelsks ort baw aethodaus bise bok thson ul¥qmedy onion? -fo Lele to 
ghitiu uveast “ost yminwude:t oLkie fads buoltises? anioytt sepkiog 
to wheibusia a? nestd jred ’ cae oof Yatows], ads bhas upneelag ede 
awevife” af whe badee tts | ~— oe 8 cCayiele’ .wsttto a einthge sit 
te d02%G od? we mia O° Sf bare ite a tedci Snel oo pecswn ef et 
aifi of Begasled Bstous, ott .caiieds uno? gifiin sednd seqeose 
ake “io qnie,” a vite gadal esac eof Godt pub isead exe Othe 
Telewpt, ol Yo bomwosa wow oote! Jad boliawe as fart? bow bmed 
umm *attiwst? a¢97 Safach tconuatag oct athet Dbewe of dag te? 
,retget of witowsh ot hosowife. oakaud wreted «yauaiseed *egmed 
stércrvemwe adal te ooddon sin owng aul 

welaug 2 emleis maul s«ouadmevoiks amkesoiwss off sozl 
eivenetrn ol vebtstadiua O58 fe oa gthowe§ ald Yo Joomngieng Lage 
toe wevidew as onimoxg bo. Lilie len open » coefouds yoodd Juem GA 
fea Jan Pins - din bare n§s8 t¢ yYfizeoues av ovete? os a2 Ytecesg famee 
®hois Lage! faq omned Init St yoldediupe to inged ,dnemieplees 
ehalt « vy ijuut @en bh>-vonebive odd .odeu te ifid sat yt oteved? 
srervat ‘asl wh cetoeh base gad 


myo" 06 


on 


{[t «ns slso error to resulre Bedard to pay a 
portion of complauinent's attorneys’ fece (Chupin xe Be hy 


5? Tll. 295; Polite &@ Eine Lend Co. y. Sheywood, ot ol, 187 
Tlie Apps 166). 


The decree will be reverved and ihe couse rce 


mandad, 
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LILLIAN Bae KEEL, ) 
‘spp@iies, ) 
) ALP AL PROM 
VGe CeawTyY Gott oy 
COoK CUInTY. 
Be Je RISMUDRATH, 
Aprellant. + ~ 
e- A Ie 
19 | Beofie UV 
MR. SULTICER BARSAS BELIVENS? THis UPISION OF THE CocuT. 


This wac an cction brousht on an orl contract for 
easloyment for one yerr at OO5 per week, te reeaver for a 
sortion of the year plaintiff’ was not given em loyvment. The 
defense was that the centroct ans for service in «a particular 
bulldins afterwards destroye) by s fleoad, and thst the cone 
treet, contemplated its aontinued existence, and therefore 
the deatruction ef the buliding terminnted the contract and 
excused further verformance.e 

fwo pcints only sre ercuecd in arpelinnt's brief. 
The first involves incuiry inte the sufficiency of the evidenee 
te seuotain the judgement, but - motion for s new trial is 
necessary far thet purnore, and none is sheen by the record. 
(Ente ve Blairetig Muddy Coal Co., 262 Til, 1298; Lay ve 
Fletcher, 84 id, 253 Refeliwpld v. Gaylord, et al, 75 id. 603). 
The seceond invelvos an inmeiruction an ilicable to defendant's 
theery of the contract, but it docs not aprear from the record 
-t where instance any of the instructions eere riven, or 
sught the reenrd shows apvelinnt may be complaining of an 


instruction given at his oon rement. 5 stated in Kartin v. 
G- Se Ye ees de 2. ca. 200 Ad. 97, 
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“2% is impertant te Wesv at whose request tbe 
instructions were given, in order thet ony slieged 
evros in giving tee scme way Oe orecperly comedic rede 
Et in not the vorovinoe of this court te revort to 
Conivobare fer tae purpe«e or cetsrmiaing ehetuecr 
an inetruction has becn civen at the Penmeast of 
SPpSiicwea, sv ef ams oF tveow, or sf the apreiles, 

* * * or by tre court of ite orn motion, but ft ic 
tie duty ef tas porties briagin,« the receri te tais 
court te make the alleged errors cleerhy spcenr, 

tne rude Beda thot the B44 ov ceceptions Je their 
viending and gust de taken mont etrongly erninset 
thee.” 


in eeaneetion vita the iasttar nsiet, 44 ae sico 
atyued thet there was error dn rejecting prust 9: dofondant's 
osniract for the butléiac im quention. Thurs vee 40 peverchible 
errer in ts ruling. ‘The enky <?fset af the praor soukd ave 
been tO serrcterate ana sudinputed uestismz ef Tonk. Mie 
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ABSETS ADTULTNENT CO., } 
ccorporntion, } 
Appellant, ) 
‘ ) APT WAL FROM COUNTY COURT 
Ve, a } 
5 ) > COCK COUEHTY, 
JOEN FP. O'BRIRR, ‘ j 
Appellee. j s 
X a — ~~ = A é 
‘s / 195 i.A. 24 
‘, é 
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KR. JUSTICH BARNES DELIVEMED THr CFIBIGH GF TRY COURT, 


Thia 16 en appeal to reveree a Judgment sustaining u 
demurrer to the declaration ang cdiesiasing the auit, ( the dveclaro 
tion is upon an aasigsaent of wages made to secure two certain 
notes deecribed therein, it avers thet the plaintiff cer ceration 
acquired title to aid notes in duc course of business; that te 
wecure then one of the makers thereef, then in the employ of the 
defendant, O'brien, executed on assignment of nis anlary in write 
ing, of whieh O'brien gas duly notified, and that said maker of 
the note had since suck notification, while in tie exploy of said 
Gefendant, earned a Gum in excess of the asount due on oaid notes, 

The declaration fnils to allege that tne notes, for 
which the assignment won sere security, recain unpnid er thet 
there was any demand for tieir payment, or, a8 expressly resulred 
by Section 16 of the iractice Act, that plaintiff is the actual 
bona fide owner thereof, or thot the wages were due and ;nysdle 
at the time of the commencement of the suit. Yor these defects, 
without regerd to others allezsed, the dewurrer wae properly suse 
tainod, 
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Le Ke SOUNSON, tauatee 
estate of JACOH SHYNMAN, 
bankrupt, i 

\ Appellee, 
\ 
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Mite JUSTICE BANMiS DIV RD PH OY INION OF SH CGURT. 


(The origine] sctatement of claim cverrec thet defene 
dents egrecd to poy Chymman’s crediters $6,022.12, and the 
amomece2 etatement, that they ccreecd to pay  hynsnn that sum fer 
the bonefit of bis creditor. ‘Phe case wee heard and eube 
mittocd to the Jury on thre thoery thet plaantiff could recever 
only on an sgrecment by icfenisnts to aay all -hyrenan's cebts, 
ond that they emounted to ssid sum, The verdict waco for 22000. | 

(Plaintiff's evidence tended te aupvert Ris sllecgetions, 
and defendants’ tended to ihey that they ogresd to poy chynman 
only $3000 but for chymman’s stock and machinary and an oncule 
trance thereon, ana tint toay performed their agrean ite / The 
Verdict dace not con?or. to sither theery ef tho evicence. The 
jury evidently aecentod defendants! version of the contract 
but rejoctecd their cladm of payment. ‘The Jury were instructed 
however, that unless thoy found the defendonts acreet to pay 
ali the dobte ef Ghyrman ar charged in the oteutement ef claim, 
they must rind ageines: tho pieintiff enc for defcnianse, and 
also thet unless they found from the evidence thet s definite 
amount wid agreed upon betweon the partics, their findinc rhould 


be fer defsndants. That Shynman's debts amounted to %5,622.12 
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is noi questionede If the agreement wes to pay nll of then, 
then the verdict soured not, in the absence of proof of partial 
payment, reasonably be for part of them. The verdict is co 
inconsistent with the theary of the cuit and these inutruetions 
ani vo d>reconcilable with the evidence thet it cannot be 
dawned otherwise than a more compromise, anid under such circum 
Stneaes tla judgment can not ctand. It would, thorefora, sube 
gerve NO purpase to PeView the conflieting claims or the 
arqunenio in aupport theres?, “ub«tantinl Justice renuires not 
only the reversal of the judimsent, but « vromanding of the enuze 
for anether triak, in accordance with the ygleadings as they etand 
or may be amotiied, The nlaantir’y eunnes make 6ne cinia in his 
Atatercnt and recover upon Gia ontircly differant. (Madgex 


fabinst Soe Xe usueii, “5 122, 436), 
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WARIE HANSEN and HERMAN BUSCH, A 
copartners under the firm name 

and style of HANSEN BUSCH AUTO © 
CCMPANY,\ ie 

, Plaintiffs in Krror, 

od ERROR TC BMUNICIFAL COURT 

J CF CHICAGO. 


ALBERT G. FRRREE, Pi 
Defendant in Error, 
, , a a OCR TFT ¢) 
\ f 1 Y o 1] .A. yh rr 
“ree ad 


) 
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STATEMENT OF THE CASE, This suit is besed upon 
a verbal contract to recover for labor and material furnisned 
in erecting and equipping an automobile, 

All of the items of labor ard material set 
forth in plaintiff's affidavit of claim, were disputed by 
the defendant, The principal contention, towever, relates 
to the number of hours of labor expended on said car, There 
was a trial by jury, who found the issues against the plain- 
tiffs, end judgment was entered thereon, 

The only witnesses who testified as to the con- 
tract price for labor were Herman Busch, one of the plaine 
tiffs, who testified that seventy five cents, and Albert G, 
Ferree, the defendant, who testified that seventy cents, was 
the agreed price per hour for labor to be performed on said 
ear. 

Busch and Carl Ostergard, the latteran employee 
of plaintiff, were the only witnesses who tcstified in vehalf 
of plaintiffs as to number of hours of labor, Ostergard 
testified that he worked 64-1/2 hours on the said car, and 
Beusch testified that it took about 1000 nours to finish the 
car, On Mareh 27th, 1911, when the car was received by the 
plaintiffs, the latter had in their possession 15 otner autono- 
biles for repair, and until the return of the car to Ferree, 


covering a period from March </’th, 1911, to August 15th, 
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1911, plaintiffs had in their employ at the sane ; lace i2 to 
20 men daily, engaged in similar work on various cars, the 
time spent on eacn car varying “rom a few minutes to several 
hours, 

Further work was done on the car in question 
during Novesiber, 1911. Busch testified that he superintended 
and did some of the work on the car, and that each man, as he 
completed his daily work, would make out a time card showing 
thereon the name of the workuwan, date, owner of car, kind of 
work, material used and number of hours of work spent on each 
car. HKusch further testified that every evening he checked 
up each card with the work done on the car during that aay, 
then gave the card to the bookkeeper, who entered sauc in the 
day book after the work was finished. he only tiwe cards 
adnitted in evidence were those identified by Cstergard as 
having been made by him, indicating that he had worked 
84$ hours on the car, Busch testified that from karch 27th 
to August 15th, 1911, men worked on the car practically every 
day. This was denied by Werree, who, during such period 
visited the shop three times a week anc wno testified that 
for four weeks during saic period no work had been done on 


the car. 
KR. JUSTICE MeGOCRTY DELIVERED THE Ci INION OCF THE COUR, 


The plaintiffs urge two grounds for reversal; 
(1) That the Court erred in refusing to adwit in evidence 
certain of the time cards of tne workmen of tiie vlaintiffs; 
(2) That the vercict is manifestly against the weight of 
the evidence. These timc cards were properly identified and 
in view of the testimony of Busen, the Superintendent, should 


have been admitted in evidence, Chisholm et eal. Vv. thie beaman 
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liachine Company, 165 111. 101. Certain of these cards, 
nanely, those identified by Ostergard, 26 in number, were 
admitted in evidence by the court. in addition to these 

26 cards, only 15 of the cards that were offered in evi- 
dence by the plaintiffs and excluded by the trial court 
appear in this record; this Court is left to conjecture, 
therefore, what the otner cards contain which were offered 
in evidence by the plaintiffs and excluded by the court, 

The time cards admitted in evidence, together with the time 
ecards excluded, which were made e part of the record in this 
case, purcort to show that 144 hours of labor had oeen ex- 
pended by plaintiffs on the automobile of defendant, which 
labor item, computed at 75¢ per hour, tne price claimed by 
plaintiffs, amounts to g108.00, The material furnished de- 
fendant by plaintiffs according to plaintiffs' testimony, 
anounted to $319.57. It is aduitted that plaintiffs' re- 
ceived, on account, from defendant the sum of §60U.00, or 
$172.43 in excess of the amount for which plaintiffs could 
recover, if all of the cards which were made a part of this 
record had been admitted in evidence, in view of this state 
of the record, the plaintiffs are not now in a position to 
complain cf the error comuitted by the trial court in refus- 
ing to adwit in evidence the cards excluded, 

The credibility of Busch and the otner witnessees 
who testified in behalf of the plaintiffs, and the weignt to 
which their testimony was entitled, was determined by the 
jury. 

We are unable to sey from a careful examination 
of the record in this cese, that the verdict is manifestly 
against the weight of the evidence, and therefore the judge 
ment of the trial Court will ve affirmed. 


AFFIRMED. 


,AUTRO SBeantt Le wisge#ec woted. wht) wot MiegeoS sh hapa 
STaw ,~TeCueee Hh. ds beorwtatlS vd beh lituscl geots <rleqgad 
esau i uGiFitesn ni dros ails yds oenebive mk pald babs 
-iye Wi Dberetre sro jedd abuse esi To GL vino .ebseo 8S 
tooe Leits ea¢ ¢t bebwiote Sam attiseinig ext vd goneb 
.-starge Seto of Sted el due gine {Htaoel bef a Seedan 


betaltoa 40% wocde oletinus gives Yeudo aia tony ,arotesent 


vd goneobive ‘nt 





iy im} 


Be oe er 
Gas’ (cL BLONRT FT 


=K9. 0650 beautudai- te ezuodt AL teilh wedi2 of tievtyg ,9eeo 


oe 


SHOE yy THe we heb iS silo epdtun: ely ao @evitdalate vd bhebneg 
yd bawisio seinvyg ead ,tvoi won REY ge baduqnos esl tedel 
“O45 Beiesittwi (s$itedso att .0),80f¢ of adnvom: ,sTiiialatg 
OG siss (aa tigelely of oniewsee ethitasalg ys taspoet 
“$s ‘atalisiatiG ra0d hetvivbs aif) .v0,8fta ef we deem 
Ex gars TG emt) pad dudbAs tes cox cinnitoas HG sBevies 
Lives #@iladsiasly 2oity vot tavece oad -to eedaxe wl Gh SE 
aiule to Ste; 6 ebse ovew Golaw eitan sad te (fe Ti ,2evoeew 
NSMSS odes 6G WoULW th | @eaebave ak betviabs aeed bad breserx 
Os MOtiehus 3 Ho von Lor ons ettiiniafy »ft ,Stoavat edt te 


- oh JA 4H hits sie Ye baeddiemou tories ond Is stafemeo 


Swiese abage etd esongiivea ad ginds oF gat 


Qeesaseecre 213.00 «Ad cmt apaut to vahitdibeso sd? 


OF 5 5.4%) 34s cue pohifianlafy oat 26 “PLeded wk beitites3 onxte * 


ons «4 wuiovidou Gee ,bedsidas enw yiwemdiess tiaay doldw 


oe Uta 


“ae 


MOfIeggiatee Lekeoas 2& OU ‘ena’ od ofdats sta coW 


= 


' 


V4tea lingua os job btusy: aad jadd ,oaus elutd at brevet od? to 
wagon, 9) 'covatads bw ,eonebive edd, Yo jiiyiow add deotege 


hou + Wem art (fiw 44etrealt Caehbes ee? On See 


to VES Gist eae ookde ,hehoioxs ebhbzae- 


165 - 20479 


GEORGE LUYDERS & CO., & COTp., 
+ Flaintiff in irroy, 
& vs, 


— \ 


HUDSON KANUFACTURING CO., 


ERROR TO THa MUNICIEAL 


COURT OF UiCAGG, 


% iY TF —_ 
' Defendant in Lyror, | 9 aed i A 3) 
% Fa ey oLR Ge fay 
be Jf 
STATELUENT OF THE CASE, This is an action brought 


by plaintiff (to recover the purchase price of 85 pounds of 
vanilla beans, the receipt of which and the correctness of 
the purchase price being admitted by tne defendant; a set-oif 
was filed, in whicu the defendant claimed that tne vanilla 
beans contained forwaldehyde and salicylic acid, and that an 
extract consisting of a maceration of said vanilla beans, 
grain alcohol, glycerine, and sugar, was found upon chemical 
analysis, about cignt months thereafter, to contain fornalde- 
hyde and salicylic acid, neither of which products being aor- 
mal ingredients of vanilla beans, but are sometimes used as 
preservatives thereof, NUefendant claims that said extract was 
unsalable and became a total loss, 

Wegener, Ilresident and manager of defencant conipany, 
testified that only by means of a cnenmical analysis coulda nave 
been detersined whether or not said beans had been treated by 
either formaldehyde or salicylic acid, T x0 chemical analysis 
of the beans at any Lime was made by cithner of -he parties, 

There were two shipments of veans of fifty pounds each, following 
the receipt by the defendant of a sample lot of beans of 25 


-~ 


pounds, | Wegener testified that upon investigation by ain of 
the first 5G pound lot, ine beans lodked as thoug. they had been 
washed, were not brixg.ul, contained string warks, and that ne 

doubted whether they were “a prime cut" as per sauple, lie stated 


that at times!ittle worsis formed on vanilla beans, thet sucna 
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beans are cut up, treated with a preservative, washed, and sold 
on the open murket. He stated curther that defendant hed to 
and did use the first 50 pound shipment of beans and 10 pounds 
of the second 5v pound shipment, tosether with the sample lot 
of 25 pounds, Wegener further testified that he thereupon ine 
formed Berger, the Chicago agent of the plaintiff, that the 
beans in question had string marks on them, were not what he 
had vovueht, and that he preferred to returm them, Berger said 
in reply: “You return them to us and we will credit you with 
them," whereupon the unused portion of the beans, namely, 40 
pounds, were returned to plaintiff, accented, and credited to 
defendant's account. Berger testified that the defendant had 
msde no complaint until after the second 50 pound shipment of 
beans had been delivered to defendant and payment requested 
therefor, 

Plaintiff, who was an importer of vanilla beans, 
denied that formaldenyde or salicylic acid was used by it, as 
a preservative of said vanilla beans, or for any otser purpose 
in connection therewith, There was a trial by jury, resulting 
in a verdict and judgment in favor of the defendant on its set- 


“ 


off for three hundred dollars, ) 


KR. JUGTICE RoGCORTY DELIVIRED THe OLINICON OF THE CoULT. 
Plaintiff seeks a reversal of tne judgment rendered 
on defendant's set-off on the following grounds: 


(1) That there was no evidence tiat there was any 
salicylic acid or formaldehyde in the beans, 


(2) Thet even if salicvlic acid and formaldehyde 
afterwards discovered in tne extract came from 
the beans, this was not in violation of any iaw, 


(3) That if the defendant sustained ony dawave, it 
was caused by its om negligence, 


(4) That the court erred in giving certain instruc- 
tions to the jury. 
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The contention of the defendant that, as the plain- 
tiff mede no motion for a directed verdict at the close of all 
the evidence, it is not now in a position to question the suffi- 
ciency of the evidence to sustain the verdict, is not well 
taken, Gall v. Beckstein, 175 i11,. 187. In view of the con- 
clusions arrived at by this court, it will only be necessary to 
consider the first assigmment of error, tJhnere is no evidence 
in this record that either the sample or the beans subsequently 
purchased by the defendant from the plaintiff were cheusically 
examined, although it is admitted by defendant that only by 
chemical analysis could have been determined whether or not 
the beans in question had been treated by either formaldehyde 
or salicylic acid. Yhe beans in question were inspected by the 
defendant and about two-tnirds of them used as one of the in- 
gredients in making an extract, 

The fact that salicylic acid and formaldehyde were 
found in an extract made from these beans and other ingredients, 
namely, grain alconol, glycerine, and sugar, eight months after 
such extract was made, is not sufficient evidence to show the 
beans contained citner formaldenyde or salicylic acid, A 
Chemical analysis of tnese beans before use would, presumably, 
have disclosed any adulteration or deleterious preservative, if 
such had been used. ‘he use of any preservative or adulteration 
was denied vv the plaintiff. ‘the veans tnat were not used by 
defendant were returned to plaintiff and defendant given credit 
therefor, 

Yhe verdict in this case is manifestly against the 
weight of the evidence ana the judjment on that ground must be 
reversed and the cause reuvianded, 


Ri.VERSED AND REBRANDED, 


Wetiefg esd cs ,vant dosinates&S add te mefsuetnos 327 
{{e te aeofy si ie totbhrsv fassorib a tet xolLiom on sbhem tid 
-iites ang noisveun od noitieor a ak won gun af SE ,sonsbivs eds 
a feo ut ,juibaer od tissveue oF soaebive ode To conelko 
=M0e09 a.if te waiv wi for wth) 2VE ate tenor’e Vv iis6 oad 
ot yiseasoan oad ylia [fiw gi ,dauwoo stad yu da hevitis anckeuko 
Somahaves of 24 ateat ,rerte Jo dasmmgless getit sis tedlenoa. 
| Yisnowoesdye 2ageo edt to signee eit tentie Jess o1rosa% Bind at 
; rch 
Yilsoi.sns stew Tilinieslg sat cott dnsiunsteh edd yd beasdotg 
yi vibe geod taabaeteb yd haddinds ak dik dreontia sbeonimexe 
Jom 19 Bsiiduiw bedisisien need avsd -iuoo ataeylans fa0tmedo 
ebyisbiswyot Tid 19 yi Seisata need bad noideeup ni ensed ont 
eid vd Peso. jsact etae ooigacup of ensac sat .bios oifyotise 10 
-i1 SAF to sid 28s isms Mend io ebriod-ow!d ¢yods bas soabasteb 
dostixe as gmiteam ak etnotbess 
etew sbvuisbhblanwrot bas bios gilvoeitea tani gonTt oT 
,einoibsiani wsdio Sane anuod 2e98s mext sham doeatxs ns oi bave? 


“efits eniqas Juigio ,wsegee Ons ,enirooyiy ,ionools Nite .Vismaan 


‘Etwe Jon ei ,s58u sew tostéxs Some 


i 


_ 


Siig Fes Oo) sonabive gusis 


A ,of0o4 oflvolise +o soysebisuio0t taitis benlaiaes sased 
wUidesuiesru ,bivow een s1otad anasd g@suo le eleylsns boimede 
Ti ,S¥itevesesty euuit_Joleb to noiJetmos tubs yns beaoloelib svar 
moissteiisbs to ovidsyrede1ag var tc veauw ofT beau need ban Aove 
yd boeuw Jom stow Jens sumed on. ttidnialq edd vé beineb saw 
gibero sevi. Jnnoneteb Suen Vitwial. ct boavutet oteW'tnabastesd 
etoteted? 

9A5 ¢6nlisan vwilestinsu-el senna akid mi sSoLS tev oft 
94 Faua ONVOTR Jol oo Jaroaybn, sat bas senobive aft To Jilglew 
behnanet seven silt brs boetesved 


GAIMA AMIN QUA GNEAAVAH 


oes 


420 - 20752. 


Sree b, 


J. WALLACE VAKEM, 


Appellee, APPEAL FROM 


vs. MUNICIPAL COURT 


COLONIAL TRUST & SAVINGS BANK, 
a Corporation, 


OF CHICAGO. 
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STATEMENT OF THE CASH. This is an action by J. Wallace Wakem, 


Appellant. 


vs. The Colonial Trust & Savings Bank, a corporation, for the 
alleged conversion by said bank of a promissory note in the sum of 
two thousand dollars ($2000.90), made by John T. Cheney, under date 
of July 9th, 1912, due four months from its date, bearing interest at 
the rate of six per cent per annum, endorsed in blank by Clinton Ss. 
Woolfolk and the Realty Realization Company, and of forty shares of 
the capital stock of the said company which was attached to said note 
as collateral security. | 

Appellee, purchased the note from R. C. Keller, Vice President 
and Cashier of the Colonial Trust &« Savings Bank. | About fPive weeks 
before its maturity, appellee was called on the telephone by Woolfolk, 
one of the said endorsers, who told appellee that he was making ar- 
rangements with Keller, the said officer of the bank, to take up the 
note before it became due, ani requested appellee to send it to the 
bank for collection. On October end, 1912, the note with the collatera: 

\ 

attached was deposited by appellee's cashier with the bank for collec- 
tion, and thereupon the bank issucd its receipt to avpellee, under 
said date, reciting therein that it had received the note for such pur- 
pose.» On the same day said endorser's representative called at the 
— for the note and gave his receipt therefor. 

Appellse, denied that he authorized the bank to deliver the 
note to the endorser, Woolfolk. Keller, the bank officer, said that 
he had a conversation with appellee on the same day, in which convoer- 
sation appellee said that the rote was being sent to the bank for re- 


duction and renewal, or for some adjustment before maturity. Keller 
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further testified that when the trust receipt of the said endorser 
fer the note was presented to Keller by the collection teller, Sadler, 
who was also the assistant cashier, for 0. k.; that he, Keller, talk- 
ed over the telephone with appellee, who told Keller it was all right 
to deliver the note to said endorser. Keller further stated that 
several days thereafter, he told app=llee that the note had been 
given to such endorser; that appelles, upon learning that the note 
had not been paid, said he did not like "the shape it was in." | No 


—— 


written authority was given by appellee to the bank to deliver the note 


~— 


to the endorser, and Keller did not recall that he had, at any time, 
asked for such authority. Appellee testified, that upon learning from 
Sadler that the note had not beenpaid, instructed the latter, not to 
deliver the note to the said endorser, except upon payment thereof, 
and that sadler so agreed. sadler did not testify. Keller admitted 
that he had not informed Sadler that the note had been delivered to 
said endorser. 

Appellee and his cashier called, from time to time, at the 
bank, and inquired as to whether or not the note had been paid.“ Fol- 

lowing ths death of the endorser, Woolfolk, March 26th, 1913, about 

five months after the maturity of the note, appeliee for the first 
time, according to his testimony, learned that the bank had delivered 
the note to such endorser. Neither the note nor collateral has ever 
been found, and appellee has received no proceeds from either. 

There was a finding in favor of appellee, and judgment for 


$2185.46. > 


MR. JUSTICE MoGOORTY delivered the opinion of the court. 
The defense set forth by the Colonial Trust and Savings 
Bank, appellant, in its affidavit of merits that the note was an 
accommodation note of which the appellee had knowledge, was not sup- 


ported by any evidence. 
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The sole issue of fact presented by the evidence therefore, 
is - was the appellant authorized by appellee, to deliver the note 
and collateral in question to the endorser? If no authority was given 
to the bank by the appellee, to deliver said note to the endorser 
thereon for collection, such unauthorized act on the part of the bank 
constituted negligence, and such negligence makes the bank liable for 
any loss resulting therefrom. First National Bank v- Bank of Whittier, 
221 Ill. 319, 330. 

It is to be borne in mind that this was a note against Chicago 
parties, deposited with a Chicago bank for collection. There is no 
evidence to show that it was not convenient for the endorser, Woolfolk, 
and Mr. Cheney, the maker, or either of them, to go to the bank and 
take up their note. If appellee desired to deliver the note for col- 
lection to the endorser, it does not seem probable that he would use 
the bank as an agent for that purpo3sg, instead of making delivery 
direct to the erdorser. | 

We are of the opinion that the court was justified in finding fr 
the evidence that the bank was not authorized by appellee to deliver 
the note to said endorser. The cases cited by appellant where a note 
was forwarded by the receiving bank to an out of town bank for collec- 
tion, even when such out of town bank is liable as maker or endorser, 
are not applicable to the admitted state of facts in this case. 

No complaint was made of the propositions of law held by the 
court, which propositions correctly stated the principles of law ap- 
plicable to the evidence. It is unnecessary therefore to consider 
the objections to the propositions of law refused. 

we find no reason for disturbing the finding of the Municipal 
Court. 


JUDGMENT AFFIRMED. 
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FRANK SN. DERBY, \ ) : 
Plaintiff ‘gn irror, ) ; BRRVR TO 
i; 
Vie \ ) MUNICIPAL QOURT 
Defendant in prror, *) 


199 ies 36 


WRe PHUSIDING JUSTICE SOANLA® delivered the oninion of the court, 
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This suit waa brought oy the plaintiff in error to re- 

oover 2 real satate broker's commission alleged to be due him from 

the defendant. ( The defendant and «a man ramed Sudishaeen executed « 

certain 

writter contract for the exshanecs of.real eatate. Thin contract 

waa never consummated. the plaintiff wis a broker in the transsac- 
tion, and the vaid written contrast occntained the following previcionea 
relating to commissions: “\irokerage fees to bs paid as follows, 
toewit: Party of the firat part (Gudichsen) te pay te Frank 8, Derby 
two hundred ($299,090) dellera. Party of the second part (defendant in 
error), to pay to Yrank 4%. Derby two hundred (3297.00}."" in addition 
to this contract, the plaintiff in error «lao introduced evidence to 
the effect that he was to recoive his commission from the deferdant in 
error when he brought the latter and aidichsen together in a valid, 
binding and enforcible contract. it !s conceded that the plaintiff 
in error did bring the defendant in error and sadichsen together in 
such a gentrasct, but the defendant in error elaimed on the trial that 
there waa an oral agreament between the purtics to thin anit to the 
effect that the latter would not be entitled to any cormisgion from 
the defendant in errer, until toe sontrasct between the lattor and 
‘udichsen had beer actually commuumated, and some evidencs, tending 
to prove thie claim, was introduced. 

ihe case was tried before the court without a jury, and a 


finding and Judgment in favor of the defendant in errer was entered, 


and this writ of error followed. 
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During the trial of the case it develoved in the evidences 


t the writton contract betwesn the defendant in error and ‘udich- 



















en was placed by them in tre custody of the plaintiff in error, and 
t the latter, without sonsulting eithsr of the sai’ parties, record=- 
id the saree The trisl court, when this evidence was introduced, 


the said contract 
tated that the plaintiff in error, by recording, without the pertissian 


f the parties to the same, iestroyed his right to recover a commission 
the transaction. At the conclusion of the evidence tho plaintiff 
error submitted the following proposition of law to the court: 
"rvhe court is requested to hold, as a proposition of 

law, that even though Prank I, Derby & Company recorded or caused 
to be recorded, the written contract for the exchange of proper- 
ties in Marinette County, Wisconsin, and in Cook Vounty, fllinois, 
without authority from oither Novak or Gudichsen so to do, that 
fact alone would not bs a bar to the plaintiff's right to recover 
in this case." 
is proposition the court refused to hold. counsel for ths defend- 
t in error has not submitted for our consideration, nor are we 
ware of any authority that supports this ruling of the trinl court. 
e are satisfied that tha trial court's theory of the law waa erro- 
Ineous and that his finding in this case wee predicated upon this error. 

the evidence is almost conclusive that the arree tent between 
e plaintiff in error and the defendant in error Was that the former 
as to be entitled to hie commizsion from the latter when he brought 
e latter and ‘udichsen together in a valid, birding and enforcible 
ontract, but as there is some evidence terding to support the conten- 
4on of the defendant in error that there was an oral azreement betweer 
e parties to this suit that the plaintiff in error would rot be en- 
titled to his commiasion from the defendant in error until the contract 
etween the defendant in error and iudichsen had been actually consurmme { 


jed, we must remand the casee he Judgment of the funicipal court of 


|Chicago is reversed and the cause remanded, 


REVERSED AND REMARDED. 
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CRERAR ADAIS & GUe, a@ Corpor- 
ation, 


Defendant in Urro#, BRRON TO 
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vs. \ HUNIVJIPAL VOURT 
JOHN J. BRITTAIN and ° f. He S8USH OF GHICAGO. 
WELL, doing business 4&3 JOHN J. 
BRITTAIN GOs, $ 
Plaintiffs in & re 
% a cai Q 
ae, 1 G er i A. 2 $3 : 


MR. PRESIDING JUSCICE SUANLAN delivered the opinion of thse court. 


Thia is an action of the fourth sciags in the ‘unicipal 


watt 


court of Chicago. The defendant in error, hereinafter called 





the plaintiff, sued the Blaintiffs in error, hersinafter called 

the defendants, (to recover the purchass price of 1490 rcallons of 
shingle atain, aold by ths plaintiff to ths defendanta at 30 sents 
per gallon.) “ns ease was tried before the court without a jury, 

the issues were found for the plaintiff, and the Garages,assessed 

at $512; Judgment was entered on the finding and this writ of errer 
followed,» 

[the defendants wers angaged in the construction of sixteen 
frame cottages and two brick buildinge for the cuberculosis sani- 
tariuz of the city of Ghicago, ard the shinzls¢ stair in question was 
to be used in staining the shingles on said cottages. ‘ths specifica- 
tions under which the cottages and buildings were beins constructed 
required » certain brand of shingle atain - “Cabotts No, 229" < to 
be used in staining the shingles on said cottazes, The plaintiff 
made a proposition to the defendanta that it would furnish them with 
& shingle stein of the same composition and color aa “Gabot's ‘lo. 
Sz0" at 350 cents per gallon. The defendants accepted this offer by 
letter. fhe plaintiff delivered 1399 gallons of the stain to the 
defendant, and after the latter had used 49 or 365 gallons cf tho 
said stain they were notified by the architect. to stop using it as 
it was not the kind of stain (Cabot's No. £20) called for by the 


specifioations. Thereupon, the defendants stepped usinr the etaly 
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furnished by the plaintiff and notified the plaintiff to renove the 
remainder of the same frem the previasa of the defendant ard re- 


fused to pay the plaintiff for any of the asatain delivered. / 
It iu conesded by both the plaintiff and the defendant thet 
the contract in question required the plaintifrr to furrish a stein 
of the "sare composition and color" as tha brand known aa "debot's 
fo. 320." The sole sontention of the dsfendant is "that the stain 
furnishea by plaintiff was superior in every way to Cabot's “wo. 220. 
Hecauce of the warranty thut the atain was to be of the ‘same composi- 
tion and color’ defendants claim there was a breach of warranty in 
furnishing stain that was superior to cabot's Ho. 220. if it ia 
different it carnot be the sane, and if it la superior it is differ- 
ent. This is axiomatic." ‘Whether the stein furnished by the plain- 
tiff was of the “same composition and color" as the brand ef atain 
knoan as “Sabot's Yo, 320," sa required by the contract, was a quea- 
in the cage. 
tion of fact, xeximexteterxtnekx froxtiooxmrdthexeex (he court found 
the composition and color of the two stains to be the game, and we 
are unable tc say, after a carsful exeminstion of the resori, that 
his finding in this regerd wae clearly and manifestly ssainst the 
weight of the evidence: on the contrary, we are of the opinion that 
the finding is fully supported by the evidence in the sase. “or do 
we think that the fact that the stain furmished by the plaintiff was 
superior to “Uabot's Ho. 320" (if auch was the fact) would make the 
firding of the sourt that the stain furnished by plaintiff was of 
the aame color and composition as “Cabot's No. 229 inconsistent, for 
the reason that the plaintiff introduced evidence which terded stronz- 
ly to prove that any difference betweer the two brands of stain (if 
there was any differsnsce) was due to a different process of nizing 
and preparation rather than to any difference in sompoaition and 
color. fhe present arit of error is, in our judgmert, sithout the 
slizshtest merit, ard the judgment of the “unicipal court of Chicago 
will therefore be affirmed, 


AFF IRUED. 
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“Re PREGIDING JUSTICE JCANLAH delivered the opinion of the court. 


Cai 


this ie an action of the fourth clasa in the *unicipal 
court of Chica;c. The plaintiffs in error, hereinafter galled the 
Plaintiffe, brousht suit against the defendants in error, herein- 
pfter called the defendants, under the Meohanic's Lien Act of 1095, 
to recover ¢455, with interest thereon from tay 17, 191%, sllesed to 
be due to the plaintiffs from the defendants fer labor and material 
“furntioned vy the plaintiffs ss sub-centractora, The oase was tried 
before the court sithout a jury, the issues were found arsinat the 
plaintiffa, and Judgment was entered on the finding. This writ of 
error followed. 
the evidence showu that the defendants “ldetz and sohnitzer 
entered into &@ contract with the defendant Hleom to erest a buliding 
for said Rloom at 7904-7903 South Halsted street, Chicago, ut a con= 
tract price of $19,590; that defendant lerger waa a sub-contractor 
working on said building under a contrast saith defendanta Nidets and 
sehnitzer; that plaintiffs entarsd into e contract with dofendant 
serger to build certain oemont foundatione for 51989, to lay certain 
cement floors and walks for $325, and to remove certain dirt at a 
fair and reasonable cost (319 as ahown by the evidence): makine the 
tetal contract price for the work done by the plaintiffs on said 
building, $1,945; that the entire work on said building was completed 
and plaintiffs' work was inspeoted and found satisfactory by the 


architect; that the plaintiffs received in payment for worl om said 
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building $1550, leaving a balance due them of *4"5; that the 
plaintiffs finished their work under their contract on May 17, 
19135, and on July 10, 1213, served notice of their lien on defend- 
ant Bloom, the owner of the premises, The present suit was started 
on July 14, 1915. 

The court assistned several resoonms for his action in find- 
ing the lesues for the defendants, but in our opinion it is only 
necessary for us to notice one Oo: these. Sestion 28 of the ‘echanias!' 
Lien Act of 1905 provides: 

"if any money due to the laborers or sub-eontractor 
be not paid within ten (10) daze after his notice iy served 
as provided in sections five (5), twenty-four (24), twenty=- 
five (25) and twenty-seven (27), then suai person may cithsr 
file nis petition and enforee hia llen as hereinbefore pro- 
vided for the contractor in sactions nine(3) to twenty (29) 
inolusive, of this act, excspt a3 to the time withir which 
suit shall bo brouzht or ha may sue the owner ard sontraoctor 
jointly for the amount due his in any court having jurisdic- 
tion of the amount olaimed to bse due, and a personal judgement 
May be rendered therein, as in other cases. * 2 +" 

the plaintiffs alleze in their statement of claim, and the 
evidence ehows, that a notics of lien sas served on the owner of the 
premises by the plaintitfe on July 1%, 191%, and thse prevent action 
wae commenced on July 14, 1912, SREEX£ixaxkapgaxatharxksexaexxizcaxat 
traxazkaxmatkegex Che court held that under such cirounstances the 
present suit was promaturely brought, and we approve of his action in 
that regard; but ve are of the opinion, however, thet the court orrad 
in finding the isauss for the defendants ani in entering Judgment on 
the finding. The mere fact that the present suit was prematurely 
brought would not destroy the liem of the plaintiffs, if cne had been 
created, It is slearly apparent from an inspection of the record 
that the pressnt case was not determined on ite merits, and that the 
finding and judgment of the court wors inadvertently made. hen it 


decane apparent, as it ‘iid, that the suit was prematurely brought, 


the court should have ordgred the same diamiased without prejudice. 
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the judgment of tho Mumisipsl court of Jhicaro will therefore be 
reversed and the caus@e remanded with directions to the lower court 


to diemiss tho plaintiffs’ auit without prejudice. 
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{| PHOPLE OF THY GTATK OF ILLINOLS, 
Pel. ALHERT 3.) HICKLAND, 





AP? y tei a PROM 
ADPeLLeg, 
CLROUL?S COURT 





GOOGK COUNTY. 


ULTY OF GHLUAGO, ot Ble, 


sppepli atse )} 


1 6 ae OB ‘ 4 & 
dh. 1 Y a) Lb © A i) 4. 
| STATEMENT OF THE Ne tHe appellees, Albert %. iiickland, Pile: 


Pe 
| petition for mandamus to ome: the appellants (City of Chicago, 


jarter Hi. Hiarrison, John L. cveeney, arson «©, Carobell, Hlton Lower 
nd John J. Flyrm), to reinstate the petitiorer to the office or post- 
ficn of patrolman of the police department ani to sertifty his reinstate- 
ont as required by lua. \ 

The petition, ae amended, allozed that for more than twenty 
@ars the city of CGhicagc haa neer a municipal corporation organized 
Mder an “Act to previde for the incorporation of Cities and villares," 
Pproved April 10, 187%, in force July 1, Le7ez; that pricr to that 
ame it was organized urder a charter or ast of the legislature: thet 
he offices of rolisce patrolmen or pelisemen of the Jity of Uhisaro 
ere croated by unm act of the ls#islaturs passed on Yebruary iy 1255, 
hich act authorized the appointment of two hundred police patrolmen er 
olicemen to hold their office durin pood bohavior and such further 
Wnber az the city council cight from time to tine provide for: that 
m Feoruary 15, 1847, the legislature passed an act proviline that the 
ity council could increases the police force ani the number of offices 
f patrolmen; that on vay 3, 18467, August 23, 1989, and August 15, 
870, the city council, by ordinaneswduly passed, increased the number 
ft offices of patrolmen; that on June 28, 17S, the sity souncil of 
hisago passed an ordinance "in and by whioh ordinance the olty couneil 
Wovided that all members of the police force, including the police 


Matrolimer or policemen, “ho were ther in the omploy of the city, should 
% and did from that tine thenceforth constitute the patrolmen, officers 
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police force of the City of Chicaco." the petition then slleres 
tain dates on which the city sounsil, "by ordinanes duly passed, 
exsed the numbor cf offices ef pelice patralmen;" that on January 
1902, the city council, by ordinance duly passed, provided a clasa- 
cation of patrolman of the firut, second and third claeses: that 
February 4, 1691, the city council passed an ordinanse for the aprro- 
Wiution of tho salary of poliscemen; that on January 5, 1995, by a 
" and "nay" vote it duly passed an order “which provided that the 
berinteondent of police thereby wun authoriged to inerease the number 
police officers on the police force" to be appointed under the eprro- 
Mation budget of 1201; “that said order 60 pasuued, as aferesat, was 
legal effect an ordinances of the city,” ‘The petition then alleges 
hat ths petitioner ie.nolive patrolman under asid increases:" that 
rom the isth day of april, A.D. 181, thers has bsen an “xeoutive de- 
trent of the Jity of Chicago known as the vapartment of Police, which 
department wau created by ordinance of the said city of Chisage duly 
paneer by a twoethirds vote of the aldermen elected ir said city, and 
by which ordinance said executive denurtment was made to and does embrace 
‘Sertain named offloers, and such number of Lieutenants, Setectivea, 
sergeants and Police Patrolneon ae have been appointed or may be prescrib- 
Sd by ordinance.” ‘The petiticn then alloges the adoption of the civil 
Service Act by the City of Chiozczo, ths appoint»yert of Jivil Service 
Sommissioners in accordance with the provisions of aaicd act, tha classi- 
fioation of all offices and places of employnent excert those mentioned 
in section Li of wail uct, which sorstitute the classified civil service 
Of snid city: that the saic office of patrolman wig classified by said 
GOmmission and is under the Civil servioe Act and constitutes part of 
the slassified olvil service: that agid commission mide rules te carry 
Sut the purposes of ani act in accordance sith ito provisions: that 
the superintendent of police ia the head of the depertsent of police: 


that om Uctober &, 108, the superintendent of police notified the said 
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ission of a vagancy in the office of patrolman anc said sommissior 
ified to him tne name and address of the petiticner standing hish- 
upon the register for the class or grade to which aaid position 
onged; that ths supsrintersient of polics appeinted the netitioner 
accordance sith the said sertification. ‘he petitior then alleres 
ta as to the elivcibility of petitioner tc ture the sivil servias 
Mination; that on arch 7, 199%, he took the sivil service examin- 
on for the office of police patrolman of the City of Chicsro, which 
conducted by the Jivil Service Commission of that city; that he 
86d the examination and afterwarda on, to wit: Ostober 4, 150°, sald 
1 Service vormiasion certified him for appointrent. the p tition 
alleges that in and by asid ordinance creatirs the department of 
ice, "it 1e provided that the Guperintendent of Police with the con- 
t of the ¥ayor shall sppoirt 411 officers and members of said Depart- 
) t of Police:" that or dctobser 29, 19%, the auperinterdert of police 
inted the petitioner to the office cf pclice patrolman or probation 
nd en thut date he took fhe oath of office and gesumet the tutiss of 
ice patrolman; that on “ay a» 1919, he was resworm ard took the oath 
office of police patrolman of te third class and entered upon his 


icial duties aa such police patreolsan, under the Civil service Ast 











the ordinances of said sity, which office he heli from thenes to 

st O4, 1212, when he «as disvharged by the uuperintendent of police. 
petition thon alleges that on Cstober hoy LUOw, the Civil service 
ission certified to tha comptroller of said city, the patiticner's 
intmont to the office of patrolman: that petitionsr "was wronsfully 
chursed from the service of aaid City of Chicago and that he is still 
‘patrolman of said city of chicazo and lawfully entitisd to ail the 
ghts and privileses of such officer including the riznt te be paid as 
officer;” “that during all the time your petitioner ca» been «a 

ice Patrolman, he haa never viciated any of the rules prasoribed by 
Olty of Chicaso for the regulation of the Police Departmont, nor any 


thes rules of the Civil service Comriasicn, nor any of the provisions 
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of the civil Service act;" that on Juivy Sl, 1912, the superinterdent 


of police for and on behalf of the city preferred charses areainst the 
petitioner with the Civil service Vormisaion, wiich charses were re- 


ferred to the Police Trial “oard appointes by anid commisaion to aon- 
| 
duct the investization of sharses asainst police natrolmen. 


tion then sets forth the charges and specifications with the numec ond 


[addresses of the wiltmeseen to be called. 


The peti- 


(These sharses briefly stated 


fare that the petitioner violated the following rules resulating 


conduct of members of the Police Separtments: Par. SGGe Ly 


ore | 
Receiving or accepting any fee, resard or gift of any kind from 


| person whatscever or fron ary friend of theirs wile in custody 


nule 


the 
£0» 
ANY 


or after 


dischsrse, or from ary person for services renderai or pretended te be 


rendered as a member of the department. rar. is, 2640. Ll, tule SL: 





(Using coarse or insolent language to s citizen. Par. 19, sec. 1, Hule 


$2: Vonduct urbesomins a police officer or employs at the pclioe depart- 
Ment.) the petition then allezes that a hearings on sald charses was 


had from tims to tire thereafter by the trisl board: thst at aaid hear- 


ings "no evidence was adduced other than héreinafter aet forth:" that 
the only evidence, teniins to prove the charges, that was introduced, 


Was a certain affidavit made by srederick & ctults and *lllias Xowalr, 
which charged the petitioner with havine demanded and received from the 
effiantsa a fee or reward by way of a bribe and alae the use of indecent 
and insolent language to them. “ne petitior sets forth the said affi- 
davit verbatim, the petitioner's concluaiors of the eviderce riven by a 
Number of witnesses at the hearings, a staterent of the evarts which the 
petitioner claims really happened at the tire he was accused of accept- 
ine the bribe, and a derial on the part of the petitioner of his quilt. 
The petition then allszes that petitioner waa rever at ary tine sharged 
with neslect of duty or feilure to perform his duties ss a patrol officer 
that he did at all times consolentiously and faithfully perform all his 


@utios as patrolman; that upon said hearing ho made dilizent effort to 
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seoure the attendance of sald Ctults ard “owalk, but waa unable to 

get them to come ard testify: that on Auguat 22, 1918, aftor the said 
hearines, said trial board revorted their findine to the Civil Service 
Commigsicn; that the petitioner was not present ari had mo opportunity 
to object to the findings when they were made; that said firdinga re- 
oited that the appellee was present in person ari was revresonted vy 
counsel at the hearing; that witnesses were awernm and their evidence 
heard by the friai ocard, “and we further find from the evidence that 
the said 4. 39. sicklard is guilty s» charged in the within and foregoine 
charges, amd that he de discharged from tie Poliee Lepartment and from 
the service of the city of Uhicuage. (aigned) fiton Lower, Jares 
files." ihe petitioner then sets forth that upon application by hin, 
the commiusion rvfused to cive him a transerint of the evidence talon 

at the hearing; that upon said hearing he did not employ a aterocranher 
and therefore canrot ettach a somplets copy of the eviderce heard upen 
said trial; thet a petition ror rehearine has been denied by the Civil 
service Commission; that afterwards, on Ausust 24, 1015, the findings 
were réporte: to the superintendent of polices of the city of Shiongo by 
paid commission and thereupon the petitioner was discharred from the 
service of suid city. the petition then allozea that “inasmuch as no 
ovidence wus heard by the said oslice Urlal soard upen the hearinss of 
hia (petitioner'a) cause in support of said charres," "that the acta of 
said Civil Service Commission in finiing your petitioner suilty of said 
charges preferred and rycommending hiu discharge from the police depart- 
ment were illeszel and void” and prays a writ of mandamus comranding the 
Jivil Service Sommiassion and the Uity of Chicavo to forthwith roinatate 
the petitioner «s a police officer of said city in the employment of 
Said city with ths rank of patrolman. 6 patition has attached thereto 
and made a purt thereof by roference an affidavit of ths aaid Frederick 
te Stults, in which affiant seta forth the events which occurred at the 


time the petitionsr was accused of accenting a bribe ani denies the civ- 


ing or a bribe. the trial court overruled the senerai de turroer of the 
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Pespondents {appellante) to the ansnded petitior, and the resrondents 
eleotin:: to stand oy their demurrer, it wes ordered that a srit of 

Manda™us issue sa prayed ard fudgmert for costs was rendered azainst 
the respondents fenpeviante).) ‘he anpellae has not Pilad ar anvear- 


ance or brief in this sase. 
Whe PRESLDIAG JUGTICY CCANLAN delivered the opinion o° ths sourt. 


The appellants centend that the court errei in cvarruling 
the deturrer of the reapondentsa (apnellanta) to the amerded patition 
and in enterins Judemert for the petitioner, and the following reasons 
are assigned in auppert of thie sortention: “1. che patitior did net 
set forth fasts which ahnow the legal existence of the office or povition 
Of police patrolman ror the legal richt of the petitioner to held it: 
3. the petition snows that the Oivil Service Commission had jurisdic- 
tion and proceeded in conformity with the requiressnts of the Jivil 
Gervice Act.” After a careful examination of the record in this cass, 
We are satisfied that the sontartion of the appellants is meritorious 
for both of the reasone assisned,. 

it is not necessary to cite authorities in support of the 
oil krown rule that a arlt of mendatus should not bs issued in any 
Gave unleas the party applying fer the writ shows a clear rischt te it 
and a clear legal duty on the part of the resnondert, or respondents, 
to perform the act sought to be enforced. 

the petitioner has failed to prepsrly plead any ordinance 
Oreating the office or position of poliss patrolman.  otute courts cf 
General jurisdiction will not take julicial notice of smuniotpal ordi- 
Mances. hey must be pleaded and proved. “his sereral rule is anplica- 
ble to a case like the present one, as there is now ro statute in f ree, 
Oreating the office of police patrolman, ( erach v. Jity of chicago, 
860 i11., 551) ard tho right - the appellee to relief must be predicat- 


@d upon an ordinance creating tho said office, and the same - if there 
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one - ahould have seen specially pleaded. wtott ve City of Chicaro, 
tll. 281. “The office of policetan or pelice patrolman wus unknown 
the sommon law, ani sherever such offices exiats it isu the sreation 
the statute law or municipsl ordinanos." Jullia v. City, 295 ili. 
che allegations in the petition, #0 fur ag they relate to any 
efed ordinance creating tho office or position of police patralmar, 
mere conclusions of the ploadser and not atatementa of fasts from 
ch the court can determine whether or not the position was created 
ordinance. ‘he allegations that the petitioner (appellee) wan tried 


the Civil Servioes Joard umder the title of solisce patrolman ard thut 









cpriations fer his salary as police patrolman were made by the city 
oil merely tend to show that oe «as ar officer de facte. im a pro- 
ing like the prasent one it ie necessary for the petitioner to 

llege ir his petition tne legal existence of the office of police patrol- 
and his legal right to hold it - te alleze that hs is an officer 

§ jure a6 well ae de facto. stott ve. city ef vhicazo, supra: cocletil 

. city, wig {11. 4813; Noon ve ayer, 214 (11. 40; ullis v. Jity, 


aa se have heretorore waic, it hes been definitely determined 
Y our cupreme court that there fia now in force no statute creating the 
fics of police patrolman, ai that u suit of thia kind oannot os main- 
ainod without an oriinance cresting the office. (Jerach ve “ity cf 
ion SC, BSO blle SH1.) the followings lanruage in that case probably 
xplains why the appellee did not follow the present anpeal: "Net only 
the petition fall to alles ary ordinance creating such office, but 
acl states in his brief that thers fis no such ordinance, and that 
fore it follows that 1° the court adheres to its former decisions 
are no policemen, either de jure or do facto, in the city of 
Gago. thie may be trus, ard it may be true that there fa a defect 
the law in regard to the method authorized by the vities and Villages 
of creating offices and fillins them, and an ineconalaterscy, because 


euch defeat, between that act and the ivil service act. if so, it 
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the province of the legislature ani rot the court to correct such 
ect or inconsistency.” 

The appsilants contend that “in any case » « « the petition 
ps not set forth facts showings thet the Uivil Service JVcmntasiorn 
not have jurisdiction and dia not proceed accordines to the require- 
Inte of the Civil service .ct." ‘the only allegations in the petition 
t attack the lawfulneas of tha proceedinzs by the Civil Servise 
, are: first, thers was no evidensea te support the finding: second, 
lat the petitioner was not present when the finding was made by the 
dal Boar, and had no opportunity to obiset to the samee It is ap- 
t from the petition that the Givil service coard had jurisdiction 
the pervon of the petitioner and of the subject matter, and there 
no facta atuted which show that the proceedings wera not carried on 


accordance with the Civil Service Law. The allegations that the 





fidence heard by the Trial Soard did not justify the finding of guilty 
ars immaterial in determining ths sufficiency of the petiticr. People 
% rel Willer v. City of Chisago, a34 Ill. 415. the appelles ailegas 


thet he was not present when the finding waa made by the Trial “osrd; 





hon conetat, hia absenscs may have been of his own choosing. In any avert 
there is nothing in the law that required the prasence of thse appellee 
at the time that the finding was made by tos trial voard. in the 

present caae, therefore, sven if the petitioner hat properly alleged 


in his petition an ordinarce cresting the office or position of police 





patrolman, there are no facts otated in his petition that show that the 
action of the Civil service ficoard in discharging him gas rot warranted 
WMder the law. 

Por the foregoing reasons the Juigment of the circuit Court 
of Cook County will bs reversed and the cause remanded for further pro- 


CGedins. not inconsistent with thia opinion. 
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gorporation, 2. } AP} a 
‘ Appelles, 
A | 1? CHIGAGO. 
JACOB ALTER, © t i 

. Appellant. } “ . 0 

4 2 1 Oo 5 I JA. 5 

% ral 
MR. PRESIDING JUSTICE GGaLat delivere? the opinion of the court. 


This waz an (action of the first clas: in the ‘tumisipal 
Court of “hicaze, brousht by the azpelles {horeinafter called the 
plaintiff) against tres appellant (hereinafter celled the defendant), 
to recover on * sertsin promissory nets in the principal aun of 
(1172.96, #ith intsrsst thereon st six per cent. por ammuc, execut- 
ed by the deferntant and made payable to one Alfred Amderssn. The 
cass a3 tried before the sourt and a Jury, and at the elesa of all 
ths evidence the court directs’ a verdict in favor of the plaintirr 
for $1231.5€, Judgment was sntered on the yerdict, and this sppsal 
follows. ) 

the evidence shows that cone Alfred anterson, an dencsiter 
at the pisintiff bank, had from time to tins certain business trans- 
actions with the dePardant, and that on various ocessions he toek 
motea of the defendant im settlement of the sama. These rotas, he, 
from time to tims, dizsounted «ith the plaintiff and prior to the 
transaction in qvestior, the notes were alyays prid by the defmdant 
as they matured. Or February 15, 1915, the deferduant exesceted and 
Geliversd to the said Arderson his prétissory rote - the one on 
which the present sult fe brousht. Anderson diaccuntsd thi-z note 
with the pleintiff, ard hile checking sascourt wac credited sith the 
proceeds of the samee This note wan not ziven to the bank by Andere 
son im paymert of n debt. «4 transcript of the bank's books, showe 
ing Anderson's checking account from the date thia note was dfacocunt- 
¢d, to and incluiing the date that the present suit was scormenced, 


wae introduced at the trial, and it agpssare that Anderson’s checking 
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eccount was an active one: that betweer the said dates numerous 
Gepovits were mace and tany shecks were draur arainst the account: 
that his total balances, after recetvines cretit for the note in 
question on the date it waa deposited, was 21720.45, and that be- 
tween the date of the dissomt of the note and the date of the 
maturity of the samo, Andereon drew cheoks against his aseoumt 
aggregating more than 77,990, om the date of the maturity of the 
note Anderson had on deposit in the bank a sum sreater than the 
amount dus on thie note. When the note fell due the deferiart re- 
fused to pay it, ani this mit followed. 

In his affidavit of merits, tho defendant allored that 
he had a complete defense to the said note avysinst the eaaid ander- 
gon, in that the said note was given to the said Anderson without 
any convideration, and that ths plaintiff eas not a bons fide holder 
of the sane for value. 

The defendant contends that the plaintiff, at the time of 
the maturity of the nots, had avffisient fimds on adspogit in the 
checking ascount of Anderson tc sover the amount dus on the rote, 
and that it therefore had the right undsr the law to sharce the 
amount duo on the note to the said esccount, ard that it was its duty 
tc do so, and that not havirs done ao, it sarnot now slaim thet it 
is an innocent holder of the note for value, and that under the fasta 
proven in the case, the court erred in exoludins teatimony bearing 
on the scentention of the defmdant that the note was ¢iven to Andere 
son hy the defendant without any sonsidernation. 

The question for us to determine is: fas it the duty of 
thew bank, under the facts cf this sare, to charsze the amount of the 
note to Anderson's ascount on the day that it fell due? “he de- 
fendant cites in support of its contention that it was the duty of 
the bank to do so, the case of Harman v. birst National Sank, 185 
Ill. 39. Im that case the sourt held that a bank does not bacome 


an innocent purchaser of a negotiable note 20 as to entitle it to 
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protection against infirmities of the paper by merely discounting 
the same for a person not indebted to it and crediting him with 
the proceeds by way of deposit, as auch deposit, so lons as it 16 
not withdrawn, is subject to equities of prior parties, but the 
court also held in that case that the introducticn in evidence, by 
the plaintiff, of the notes sued upon, sndorsed in blank by the 
payee, is prima faole evidence that the piaintiff has acquired then 
in good faith, for value, in ths usual course of business, before 
maturity anid without notice of defeneses; ani such proof cannot be 
overconze by shosins merely that the original transastion between 
the plaintiff and the payee did not, of its-lf, amount te « purchase 
of the notes; ani that the defendants to a suit on a note, srought 
by an endorses bank, in ordsr to gustain their claim thet ta tank 
ia not entitled tc protection a3 an inmocent purchaser, muat ahow, 
not only that ths benk morely credited the proceeds of ths dissounte 
ed mots by way of deposit in favor of ths payeo ani that the payse 
was not then indsbted to the bank, Sut must also prove that the smount 
due upon auch deposit, if any, hai not been dram cut at the Lime of 
tne trial, thers being tio claim of an earlior notice to the bank of 
such defense. Clearly the defendant in the presomt case has not 
brought himseif within the rvie announced in that ona», os the 
evidences shows that ths proceeds of the discounte’ mote were checked 
Out by Anderson before the maturity er the note in question. 

The defendant further contemisa that thos sourt orrsdi in oxe 
Sluding sertain book entries made cy the bank subsejucnt te the 
brinsing of this suit. ve haves carefully considered thia contention, 
and we find it without the aligntest merit. 

fhe judgment of the Yunicipal Gourt of Chicago will be 


affir=zed. 
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MRe PRESIOLING JuUsTLS! | Seaituan delivered thse opinion ef the court. 


ba appcllee file! 2 petition tn the CLrault oourt of 
Geok county, seskinz te compel the appellant, by wandama, to afin 
& petition ac state's Attorney, for Leave te file an infortation 
in the nature of a gio warrante., The petition alleted, in auhvtanee, 
thet certein persons, therain naved, wore unlawfully eleated and 
soting as trustees for the Amerioan Yedical assosiation, an Illinois 
corporation, mot for prefit. 4 general demurrer to ths oatition, 
interposed by the appellant, wan sustained by the ULreuit sourt, 
whereupon the appollee eleotsd to atand by hie petition ard annealed 
te this sourt. ‘Thie court (People, ex rel. Lydaton v. foyne, State’a 
Attorney, 192 111. App. 42), held that the Sireutt court erred in 
suatainins the derurrer to the petition for sandasusz end reverred 
the Judgoont ¢f that court ani remanded the cause. Thereafter, 
this sourt, by stipulation of the parties, get aside tre juderent 
it had antered, crerruled the de~urrer ard entered « final fudgmert 
swardins «a peremptory srit of mandamus, cormmardines the aprellent, the 
State's Attormey of Vook county, to aign the aaid information in see 
cordange with the prayer of the petition. ‘theresfter sn appeal was 
taken to the Supreme Court and thxt court (People, ex rel. Lydaston 
Vv. HGyne, 295 ill, fu), held that this court hod no Jurisdiction « 
notwithstanding the etipulsettéen of the parties - tc anter a judement 
overruling the decurrer and awardines the erit, and the judgment of 
thin court sae reversed and the cause remanded to this court with 
directions to enter a Judgment in socordance with the one originally 


entered by this oourt. [hereafter this court remanded the cause to 
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the Clrouit court and theresfter that court, in obedience to the 


judgment of this sourt, overruled appellant's demurrer. The latter 
elected to stand by "ie demrror, and a final Judgement was entered 
awarding s peremptory writ of mandamis commanding the appellant te 
sign the information in acsordance with the prayer of tha ostition 
for mandamus. 7hiu appeal followed, 

Ths appellee haa moved this court to affirm the fJudgment 
in this case, for the reason that this sourt has previously decided 


supra, 
(People, ex rel. Lydstom v. Hoyne, state's attornoy, AEKXXRzxurpx 





#Z) the only issue now presented upon this appeal, and the forner 


decision of thin sourt on that question 1a concluaive upon tho parties. 


upen this appeal. hie motion must prewail, The present appeal 


presente the same auit, with the save parties thersto, na the former 


One, and the only question involwed in this appesl wae passed upon 


and decided by us in the former avpuyal. ‘That adjudication ia son} 


Clusive upon the parties upon this appeal, eet v. Douglas, et al., 


14) ill. 184, and sas¢% cited. therein, 


The appellent contenda that the parties are not hound by 
the former decision of this court, for the followinz reasons: 


“Firet:=- The issue involved herein ta one of law and 

the ocurt ie not bound by its former desision for that reason. 

Secondi:=- ‘he authority oited in the sases involved 
sbherein an appellate tridumal ls beun! hy ita former desision, 
refer to an issues of fast where there has beon as decision on 
the merits, 

Third:- In the sourt's former decision vr. Justice 
oscurely dieseanted and thersfore the court eould re-oonsider 
ite majority opinion.” 


Ho authorities are sited in support of thie sontertion, and plainly 
there is no merit in it. 
the judgment of the Cirouit court of Seck county will 


be affirmed. 


eee 
AVF LAM 





ges Dow 


ems cf oc siteds 9: ,dyiior Sars sed tantens fyta cata ae 


B . wetryal ot step ge fae 02) ae teigriers org w big to Ve 





heyecss was Sereotpbet ge it + base atten eb wat 4 Made OF 
of gteiieger eat salbacomss aueabrem tea dew giatqreneg # rath eawe 
; : he 
medstisa ets 4a nevown ote Nols sorties ab nolsacrotnd aie: ayte 
«hev@lio? fraqqa afi -sumabees “<0 
ee 
re, 


bebiseh Ulenolracg ead atuce ehhs gael! roe ot “et eee chet at 
| »STGue 


|. RURKKEKKKERE g ROTTS ON TAR. gOOR EN! oe _fodewme y rio 22 a9fggeg) 
gerces mig bk y fone atle weer hodemeetg wet. sweet ve Leep « oad (a 


gene eef wid ait ts 60 Pygmn BAe beware wok pe Leow one 














Lee tives ers MQM avikuiogig of casaGse Pate ge PNT nie ea. | 
fovngse {toe ey wei? em four vation aivt vieotga- nbat: equ 
errs? eae se emowrorte cp RA Mey tevaghe «quent cide ye Rae ence TEE somenens 
gous Beernac saw Leegus efi? eh dowkovas paddverp vie ade ae 960 
ernte ¢h nattnateniha govtt «house teeta? ete mt ee ge bebiReb: hes 
| asin te ee bnuys ve gowe «laaqnn she sage wdlinag ste coq ovkense 
wiioiend beets genes Sree atl er ob 
= ; 
Ye haired fox et reloewey whe fale eheeage den tiene oath: 
seMMOQars Yow thot and ot tenes elty te peta hook csmeinaaiae 
4 
im tnd 3G once et feted Saw loret momed gett ardent? hh ae | 
erorcia Mate ts sukafont venaet otf ya trond tec ot sap oR | 
her feo? peta ecg. ech se fu wu fart aby ce we OR om OT 
eMGlntoeh taetes esl yo leased of iaeiiad etekiogge am nlenede 
@O apninforbh a fa2% cad omnia wrnertie #e >) Ye epaal be od eRe 
edison ote 
Celis 2m abe teek tears of pony oe a wea?" weg | 
sghixvolew® Site ¢s Sawer ald eeteyoed’® fee fadean hh Viemion | 
* rodeo creole wnt 
Intel; ose ytelieretyvon oth? Ys dome > bedde ose seke 
wt eh) Show Ort bye 
£ j a " 7 ’ fs a cat 4 a ash it a il ps 
Klis vwarrroe Yor) Ie sane ney : ao Sena ber, wht ons 7 * 
@ isle * SAA _- ne i. 
ee 
I ow rere.) 
yk 
i be eet nt eae 


| 


; 


455 = £0787, 


8 
THR PYOPLE OF TAH STATS OF ) £ 
ILLINCIS, : ) BRAOR TO 
Defendant in Krrer, ) 
) @ MUNICIPAL COURT 
VS. ) FA 
4 ) 5 OF CHICAGO. 
Plaintirr tn Error. ) i 


% 
i. é 


195I1.A. 53° 
% 


¥Re PRESIOING JUSTICE SUAMRAN..6 livered the opinion of the court. 


eh. 


om June 24, 1314, api cisatention was filed in the “unisipal 
court of Chicaro, in whish it was oharged that tho plaintiff in 
error, Ben Holtzman, hereinafter oalled the defaniant, “or the Zird 
Gay of March, Awd. 114, at the city of Chicazo, aferesaid, iid know- 
ingly ard fraudulently mste a false representation in writinz signed 
by him concerning hia respectability, wealth, mercantile correspond- 
ence and comnections, asseta and liabilities and fraudulertiy cbtaine 


ed thereon credit and divers euma of money, to-wit: Slevon Hundred 


($1,109.09) Dollars from the “lehigan avenue Trust Company, a ccrpore- 


ation, contrary to the form of the Statute,* eto. ‘vhe information 
was founded ypon section 97 of the Sriminal Cole, which reads as 
Tollowa: 


"whoever, by any falae representation in writing, sisned 
by hin, of the respectability, wealth, mercantile correspondence 
or connections, or assets or lflabilitisa of himself or of any 
firm of which hs 18 a member, or shoever, bains an officer of s 
corporation, by any falae representation in writing, knoen by hin 
to be false ard signed by hin, of the respsstubility, wealth, more 
Cantil» correspondence or connections, or the asseta or liabilities, 
or any or sll of them, of sush ocrporation, obtains sredit for hime 
self, for such firm or for such scorvoration, and thereby defrauds 
any person of money, goods, chattels, or any valuable thing, or 
whoever procures another to make a falze report in writings, signed 
by the person maving the same, of the honesty, wealth, mercantile 
correapandensce or sonnectiona, or asveta or Iiaoilities of hingelf, 
er of any firs of shich he ia a menbsr, or whoever, veins an officer 
of a ccrporation, procures ancther to make a false report in write 
ing, known by him to be false, sisned by the person mating the same, 
of the horeaty, wealth, mercantile correspormence or connections, 
or assetu or liabilities of euch scorperation, ant thus obtains credit 
for himself, for suoh firm or for such ocorporatior, and thereby de- 
fraude any porson of any money, goods, chattels or ether valuable 
thing, shall be sentenced to return the seney or property »° fraud 
ulontly obtained, if it can be dome, and shall be fined not excead= 
ing 26,999 and confined in ths county Jail not exceeding one year.” 
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[ me Case sas tried befors the court and a jury and a verdict wae 


returned finding the defendant guilty. Judgment wae antersd on the 


verdiot and the deferiant was eentenced to confinement in the county 


jail for a poriod of thirty days ani to pay a fins of $500, 

the uncontradicted facte in the case are that the astonkigns 
on saroh 25, 1014, wont to the “iohigan Averue Trust Company in chi- 
cago for the purpose of obtainins a lean of soney from the aalia bank: 


thet the cashier of the bank, after the defendant had made his request 


for « loan, asked the defendant to furnish the bank a atatement in 


writing of his asacts and liabilities, and the defendant was handed 
by the said official a blank ataterent to fill out and wsipm; that 
the defendant tock the blank statement home with him and thers filled 
Out and signed the same; that on the Pollow!ns day he went to the 
bank anc handed to one of its officiale the said statement and that 
he then received from the bark a lean of {800 in sash; that the said 
statement ahowsd but one item of liability, viz: "billae pavatle to 
Danks, $4003" that at the time that the defendant signed the anid 
Statement, he was indebted to one Sohmidt in the sum of $499, whish 
indebtednésasz was evidenced by a Judgment note sisred by the defendant, 
and that he was also indebte: to the utate Sank of Italy in the sum 
of 3500, which indebtedness was evidenced by a note sinzned by the dee 


fendant and xiven to his aon, and which had been discounted by the 
last mentioned bank. 


latter at the Jtetsecomxxu®xktakgx “he defendant testified that when 


he sigred the staterort he had forzotten that he owad the Joseph 
Sohimidt note, ard as to his failuro tOtRRRSAT to mantion the note 
held by the State Bank of Italy ho testified as follows: "ro, t did 
not owe them the money} 5 a did, and he went broke # #2 Well, ‘f 

my som would not pay, 1 owo; I got to pays; 1 want to natronize ny 


gon; I give him paper and if he won't pay I have to pay. ‘iy name 


Was aicned to 4a note that wags diacounted or in poasesasion of the State 


Bank of italy; that note wav civen for accommodation: by accommoda- 


tion 1 mean that lo for my son. At that time : signed the rote I 
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't feel nothing: i don't feol because I think my son will pay. 
#e If he didn't pay 1 had to pay because i signed my name." 

The main contention of the defendant is that the criminal 
tent, essential to the offerue charged, waa not proven beyond 
reasonable doubt, and our attention is particularly oalled to the 
BStimony o: the defendant bearing upon this question. The jury, 
passing upon the question of the intent of the defendant, were 
t bound to assent the testimony of the defendant in refersnce 
reto, but in determining ths aaid question they had the right 
consider all the fasts and ocircumetances connected with the 
©. it 16 very clear that a prima facie case was established 
inst the defendant, arxl in the absence of errors of law, this 
t has no rizht to set agide the veriiot of the jury, unless it 
arly appears from a consideration of ail the evidence that there 
& reasonable doubt of the defendant's guilt. it would eerve no 
ful purpose for us to enter upon an analysie of the evidence in 
8 Cnsee We buve examined the sane with care, and we have reached 

conclusion that we camet say that the defendant haa not had a 
r trial and that the verdict of the jury is not justified by the 


f. The judgment of the “unioipal Court of Chicaso will therefore 


affirmed. 


APPIRUED. 
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Mie PRESIDING JUSTICN SCANLAN delivered the opinion of the court. 


MUNICIPAL COUET 


Ge CHICA, 


In the opinion heretofers filed by us affirmine the 
jJuigment of the trial court, we said: 

"on June 2%, 1916, an informaticn waa filed in the “‘unicipal 
court of Chicazo, in which 1t was sharged that tho plaintiff in 
error, @4n Holtzman, hereinafter called the deferndart, ‘on tho ward 
day of Haroh, As De. 1214, at tho City of Chicago, aforesaid, dic know 
ingly and fraudulently make a false representatior in writing signed 
by him concerning his respsctabllity, wealth, morcantils correspond- 
ence and connections, assets avi liabilities and fraudulently obtain- 
ed thereon oredit and divers sums of monsy, to-wit: leven “undre:d 
($1,100.90) Dollars from the “ichigan Avanue srust company, 2 corpore 
ation, contrary to the form of ths statute,’ ete. The information 
was founded upon Section 97 of the Criminal vJode, whith resade as 
follows: 


"shoever, by any false representation in writing, sirned 
by him, of the respectability, wonlth, mercantile corresnondense 
or oonnectionsa, or assets or liadilities of himself? or of any 
firm of which he 4s a mambar, or whoever, beings ar officer of a 
corporation, by any false representation in writins, known by him 
to bo false and sisned by him, of tho respectability, wealth, mere 
santile correspondence or connections, or the assets or liabilities, 
or ary or all of them, of such corporation, obgains credit for him- 
gelf, for such firm or for such corperation, andi thereby defrands 
any person of money, fooda, chattels, or any vsiuabls thins, or 
whoever procures another to makes a falas report in writing, sirned 
by ths person makins the same, of the honesty, wealth, meroartile 
correspondence or comnestions, or agsets or lianilitiea of himself, 
or of any firm of which he is a member, or whoever, being an offices 
of a corporation, procures another to make 2a falee report in writ- 
ing, known by him to be falue, alrned sy the person making the anme, 
of the honsaty, wealth, meroantil« sorresponmisncs or sonnestiors, 
or asevta or liadllities of such cerporation, and thus obtaina 
orsdit for himself, for aich firm or for such cerperation, and 
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thereby defrauds any person of ary monsy, foods, chattels 
or other valuable thing, shall be sentensed to return the 
money or property 30 fraudulently obtained, if it can be done, 


ara shall be fined not exoeedini 14,599 and confined in the 
sounty jail not exceedinr one year.” 

The case was tried before the court and a jury ard a verdist was 
returned finding the defendant guilty. Judrmomt was entered on the 
vordict and the defendant war sentenosd to corfirement in the county 
jail for a period of thirty days ard to pay a fine of 45°90. 

che uncontradicted fucte in the case are that the deferdant, 
on March 23, li, want to the “ichiszan Avenue trust Company in Chi-~ 
cage Yor the purposes of obtatinine a loan of money fram the 3244 banks 
that the cashier of the hank, after the tefencant had made his request 
for a loan, asked the defendant to furnish tho bank a statement in 
writing of bis assets and liabilities, and the defendant was hended 
by the said official a blank statemsnt to Fill out and sim: that 
the defendant took the blank statemont home with hiy and there filled 
Out and signed the eame: that on the followings day ho want to the 
bank and handed to ons of its officiala tne said state-ont art that 
he then rvoelved from the bank a loan of 85°99 tn cash: that the said 
statement showed but one item of liability, vig: ‘bills puyable to 
banks, §590;' that at toa time that the defendant airned the said 
Stateront, he wag indebted to one sohmidit in the sum of $499, which 
indebtedness was evidenced by o juigment note sisned by the dofendant, 
and that ho was aloo indebted to the itate Jank cf italy in the sum 
of 9590, which indebtedness was evidenced by a note sirmed by the dee 
fendant and civen to his son, and «hich had been discounted by the 
latter at the last mentioned barke the defendant testitied that when 
he signed the atatemnert he had forsotten that he owed the Joseph 
Schmidt note, ard as te his failure to mention the note held by the 
Stato sank of Italy he testified as follows: 'No, i did not owe 
them the money; my son did, ani Fe went broke » » + Well, if my 
80m would not pay, I ows; i got te pay: f want to natronize my 


son; 1 give him papor ard if he won’t pay I have to paye “y name 
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wae sivred to ax note that was discounted or in possession of the Jtate 
Bank of italy; that note wae siven for accommodation: by acconmmoda- 
tion I mean that is for m7 gon. At that time i signed the note I 
don't feel nothing; I don't feel becauss i think my son will pay. 
» > » If he didn't pay I had to pay because 1 simned sy name.’ 

Tho main contention of thu defendant is that the sriminal 
intent, esae~tial to the offenas charzed, was not provan beyond 
& reasonable doubt, and our attention is particularly called to the 
testimony of the deferdant bearings upon this questione The jury, 
in passing upor the queaticn of the intent of thse defendant, #ere 
net bound to accept the testimony of the defendant In reference 
thereto, but in deteorminins the said question they had the right 
te sonsider all ths facts ard clroumetances connected with the 
case. it la very clear that a prima faste case wae established 
against the defendant, and in tha adsenos of errors of Law, this 
court hac no right to sot aside the verdict cf the jury, unless it 
Clearly appeara from a conaiderution of all the eviderce that thore 
is a reaconabl» doubt of ths defendant's guilt. It weuld serve no 
useful purpo .e for us to enter upon an analysis of the evidence in 
thie case. ge haves examined ths same with care, and #9 havo reached 
the conelusion that we camrot say that the defordant has rot had a 
fair trial and that the verdict of tics jury ia not juatiftied by the 
proof. The judgment of the Yunieipal vourt of Chicaro will therefore 
be affirmed." 

Since the granting of the petiticn for a rehearing in this 
cace, wo have carefully recensidersd all the questions passed upon 
ir the aforesaid opinion, and we adhere to the conclusions therein 
expres3ed aa to the same. 

the petition for a rehearing was sranted by us solgly because 
ef the contention, raised for the first time on the petition for re- 
hearing, und very earmestly arsusd, that the information in this 


case is fatally defective, such a point, of courses, can bo raised 
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for the firat time on a petition for rehesrins. 

fhe defeniant sontends that the information 12 fatally 
defective, because (as defendant ineisuts) 1t faila to allese that 
the “ichivan avenus ‘rust Vompany was defraudsd by mearnea of the 
said false representatior in writing. Loy he 

section %, fivision ll, of thse Criminal Code, (fardta 
kevised statutes, reea Pe B29) provides: "Kvery indictment or 
accusation of the srand jury shall be deamed sufficterntly technical 
and correct which states the offense in the terms ard lanmuage of 
the statutes creatins the offensa, or 80 plainly that the nature of 
the offense tay be easily undersatoo! ty the Jury." An indictrent 
or information 1s suffisient if the defendant is notified thereby 
of the charze which he 16 to meet, so that he may make his defense, 
and a 1 SEXKE IOC, be able ie ah oo f woeee Jeopardy to shang 
for the same offense. it is not necessary in an indictment or ine 
formation to use the vary words of the statute oreatine the offense: 
it ia sufficient i the words used convey the sane meaning. Peonle 
Ve Ste Ulair, 244 ill. 444; Pecple ve sultym, 11 ‘lle ‘pn. 9%. 
"In many cases, however, the use of words equivalent to statutory 
words is sufficient, or words which are of more axtensive signifi- 
eation thar or inclusive of the statutory terms, or which are of 
similar imnort or of the same meaning in their common acceptation, 
or whioh substantially follow the statutory wordy and state then 
with substantial acouracy and certainty to a reasonable inteondment.” 
ee Cys. 324. 

No motion was made by the diecfendiant to quash the informa- 
tion, and it 1s clearly apparent from « reaiing ot this record that 
the defendant fully understood the nature of the oharge made urainst 
him in the information. it may be cenceded that the information is 
somewhat defective in the particular complainet of, hut the only 
question for us to decide is, is it sufficient te support the judg- 


ment in this caset Or, to put it in another way, ts the information 
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fatally defective? ihe information charves that the defendant 
“fraudulently obtained thereon credit ard divers aums of money, 
to-wit: Eleven Junired ($1199.99) Lollsrs from the /ichizsr avenue 
Trust Company." It ie a familiar principle of pleadirs that what- 
ever is inoluded in or necessarily imclied from an express allara- 
tion, need not be otherwise averred. caysinger ve fhe Peonle, 115 
111, 419. #e think that there is embraced in this avermert what 

is equivalent, in legal effeot, te a direst charre that the said 
rrust Company wus defrauded ty means of the sald false rapresenta- 
tion. the followirez casas sustain the conciugion xe have reached 
that the information in the present cave in the particular complsined 
of is not fatally defective. People v. weber, Loe iil. Apr. 192: 
Ue Se Ve Bayaud, 13 ved. 3763 State ve MoJonkey, iv Ia. 4:9: 

State ve Penley, 27 vorm. 527. “ha jucigment of the “unicipal sourt 


of Chicaco will therefore ts affirmed. 
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LOUIS SBUENDERT, ) 
Plaintiff in kKrror, yw 
: BRROK TO 
vs. \ i 

. f ) MUNICIPAL COURT 

#3 BUSTRUM and HeNRY ike gy 
RASSUEIM and ADYLPH F. BOXNicCKH, § ) 
ing business as HitkY &. STRASON#IM 

i x 

) 


y, 


OF GHICASO. 
; COMPANY, 


é 
Defendants in krroré ad c 
ay / ff 19 ey [.A. oo. 
pee al 
STATEMAET OF TE CaSSS TLouis Buendert, plaintiff in errer, 


binafter called the plaintiff, suei Uharlea sestrom and Kerry kK. 
aseheim and Adolph &. soericke, doing business aa Henry F. strasa- 
& Company, defendants in ¢rror, hereinafter oslled thre defendants, 
an action of the fourth class in the Yuniscipal Court of Chicaro. 
Plaintiff's original atatemont of claim and the first ard second 
specific atatements of claim, having bowen stricren from the files 


fh motion of the defendants, the plaintiff, pursuart to the order of 
| 


court, filed his third mors apecific statement of clain,! which is 
followa: 


"Plaintiff's claim is for two hundred ($299) dollars, 
said amount having been fraudulently obtainsd from the plaintif? 
by the defendants herein on or about the 1th day of November, 1915. 

Plaintiff further atates that on, to wit: the lzth day of 
Rovember, 1913, the plairtirf sismmed a certain agreement whiosh seid 
@greemont was &lso0 signed by Gharles Hoatrom, ons of the defendarts 
herein, a copy of said agreement deing as follows: 

"i, the undersizned, Charles Sostrom, do hereby asree to 
6eil to Louis suendert, the property, Lot One (i) in Subdivision of 
Lot Hightyenine (89), in sdgewater Pare: a subdivision in the ‘orth- 
West Quarter (N.W. 1/4) of the Sorthwest quarter (H.W. 1/4), Section 
Five (5), fownship Forty (49) Nerth, Range Fourteen (14). Also that 
a of the BKust Seventeon feet (i. 17 ft.) of Lot Ninety (99), lying 

irectly West of the above mentioned Lot One (1), together with all 
improvements thereon, and, known as 3248 Perry Jt. 

"Subject, to 1914 taxes ana special assessments and an incum- 
brance cf two Thousand Seven Hundred “ifty ($2,750) Dollars, with in- 
terest at 5 1/2%, due July 14, 1918, which the purchaser arreea to 
ascune. 

'The balance of the purchase money, !wenty-cix Hundred rifty 
($2550) Dollara to be psid as followe: Six Hundred “ifty (44650) 
Dollars cash upon the exsoution cf the azreenont and the balance of 
Two Thousand ($2,900) Dollars, to be paid in inetallmerts of (hirty- 
five ($55) vLollars per month, with interest at aix per cert. 

*'The purchaser agrees to pay for the unexpired time on the 
Insurance Policy of Thirty-five Hundred (43590) Dollara, pro rate. 
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"the contract to be executed ard signed on or before 
the twelfth day of November, 1918, abstract to be furnished, 
drawn down to date, 

‘Accepted: 

"Nove Sth, Chas, Jostrom 
‘Louis Suendert, * 

Plaintiff further states that said agreement is an 
agreenent for the purchase of oertain real aotate in the City 
of chicago, County of Cook and State of [llinoia: that the 
defendants, Henry &. Strasahein and adelph foericke, doin 
business as Henry & strassneim & COe, were the agents of the 
deferdant, Charles iiostrom, in the sels of the property, known 
ag 62465 Perry street, referred to in the above mentioned azreae- 
ment, that previcus to the signing ef said acreement the said 
defendsnt, Charles ostrom, by his agents, Honry &. Straeshein 
& CO., took the said piairntif?f herein out to the premises mow 
as 6248 Perry atreet and there showed him the aaid premiass and 
represented to him that the dimensions of said premises were 
46x76 feet; that later on the said defendants herein prepared 
the agreenent above set forth and presented it to plaintiff to 
Bign; that st the time of the aligning of said agreement the dee 
fendants represented to the pleintiff herein that the description 
therein covered and embraced all of the pramisea known a2 4245 
Perry street, in the City of Chicasc, the dimensione of same being 
45x78 feet. 

Plaintiff further satates that since the signing of said 
asreezent the said plaintiff’ has learned that the description in 
said agreement doea not include ali cf the premisea knowm ag %244 
Perry street, that eaid pramises include Lot one (1) in a sub- 
division of Lot eightyenine (82) in Adgewater Park, a subdivision 
of the Northwest quarter (X.%. 1/4) of the Northwest quarter 
(Nee 1/4) of Section five (5), Yvomeship forty (49) North, Range 
fourteen (14), and it also further includes the east twenty (8. 29) 
feot of Lot Ninety (99), lying directly west of the above mortioned 
Lot one (1) instead of the eust seventeen (i. 17) feet of caid Lot 
ninety (90) as desoribed in sxid agreement. The description in said 
agreement doen not cover the rear three (3) feet of the premises 
known as $245 Perry stroet. Plaintiff further states that the said 
rear three (3) feot comprise a considerable and material part of said 
premises and without the said three (%) feet the premises would be 
much lesa in value; and that the property oovered by the lezal des- 
cription in aatd agreement ie only 45x7% feet insteat of 4%x7"7; and 
plaintiff further states that all of the premises known as 4248 
Perry street are 44x76 fest in dimensions. 

Plaintiff further etates that the defendent, Churles ose 
trom, and his agents, knowins that the said deasription in said 
agreement did not cover all of the premises kmown as 7248 Perry 
atreet, yet nevertheless they purposely and fraudulently representad 
to the eaid plaintiff at the time of the signing of ths eaid arree- 
mont that the description therein covered and smbraced all of the 
premises known aa $6248 Perry atrest and thet the aaid plaintiff re- 
lied on their said representations thet the premises described thore= 
in contained all of the premises known aa $244 Serry street: and the 
defendants herein kmew that the said plaintiff was relying on their 
gaia statenents; and plaintiff further statea thet he eigned said 
egreenent and paid over two hundred (3299) dollars to the defeniants, 
relying on their said representations as being true: and that the 
defendants herein knew that the plaintiff herein was relyinz on said 
stateonenta and they knew that he signed 2aid agreetent and paid over 
the ssid two hundred (#299) dcllers relying upon their said repre- 
sentations a3 being true. Piaintiff further states that if he had 
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known that the representations above made were false he «ould 


not have signed said agreement nor paid ever the said teo hun- 
dred (3200) dollars. 


Plaintizr further atates thet upon learning that the 
property described in said avresement did not contain the whole 
of the previses known as 5245 Perry street he notified the de- 
ferdants that he way unwilling to de bound by waid agreerert and 
that he cancelled the gans and demunded the rsturn of the two 
hundred ($290) dollars paid at the signin: of said agreenert, that 
the defendanta have rafiuaed to aceect the cancellation of said 
contract or return the sxid two hundred (3200) dacllars. 
Leuis Suendert." 
to this statement was attached an uffidavit of elaime Un motion of 
the defendant« this last mentioned statement of claim was ordered 
atriscken from the files and the suit was disrissed at the nlaintiff's 


costs. this writ of errer followed. 


ME. PRESIDING JUGTIOR SCANLAN delivered the opinion of the sourt. 

the defendant argues, in support of tha astion of the trial 
court in suataining the defendanta’ wotion to strike thiu atatement 
of claim from the files ard in dis+iasi-s the suit and in ontering 
judgment for costs in favor of the djeferniants, "that the statement 
of slaim on its fus@ shows that ths plaintiff ia seekine to vary the 
terms of a written sontract ard to set aside ani annul s valid and 
enforceable contract by maxing allezations of fraud and deceit se to 
the representations made prior to the siening of the contract concern- 
ing the dimenslons of the prceperty, which ie fully ard particularly 
described in the contract itself. «= + » Ags it appears from the state- 
ment of claim that plaintiff io relying upon represertetions which 
would change the terms of the contract with respect to th= description 
of the property, svoh action could not be maintained by law.” 

the plairtirf contends that he is not suing upon tho contrast, 
nor is he attemptins to obtain equitable relief of ary kind; that 
his ection is brourht for fraud and deceit. 

ke are satisfied that the plaintiff ia right in his contention 


as to the nature of the claim set forth in the ssid statenent. “he 
plaintiff in the said statement is not seskine to obtain equitable 


relief in a court of law, nor is he suing to recover upon the sontract 
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betweor the parties: «and while his claim is certainly defectively 
atated, it it9, nevertheless, in its natures, one for frend and deceit. 
From the arguments of counsel on beth sides of this case, it appears 
that the action of the trial court in atriking tho third more specific 
statement from the files, und in disumissing the suit, and in enterirg 
Judgment against the plairtifrr for cests, was predicated ipor: the 
theory thet the claim of the plaintiff was, in its natura, as contend- 
ed for by the defendants. 

The Jwigment of the Vunicipal Court of Uhicage will be re- 
versed and the cause rewarded for further proceedinsa not inconsistent 


with the views expressed in this opinion. 
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PREDERLOK PLUK, anita t: { ) 
saci Beg ) APPRAL FROM 
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VB. ¥ ) CLR: UIT OCURT 
b % ? ) 
JOSSPH WRIPANT, ) OCO” COUNTY. 
* sopatfat. ) 


é 
MRe PRESIDING JOSTIOS dea! BLAW’ delivered L935 J Ane be. 
fhis suit wae crousht >y the appellee, hereinafter called the 
pleintiffY, against the appellant, hersinefter called the deferiant, to 
recover the proceeds of a suis of a certain saloon businesa located at 
8<8 Wells street, Chicugee | The suit fe brousht oy the plaintiff as ad- 
winistrator de tonis non of the estute of aris veipert, deceased, / vhe 
defendant was the reputed huaband of said ‘arie ‘einert, and they siven 
tosether as husband and sife for a number of years, and upon the death 
ef the acid Varis selpert, Cstcher 7, 1Glz, the defendant "us surviving 
husband of the deceaved” was appointed adeinistrator of her estate. 
The defendant operated « saloon and restaurant at 4.5 Yells atreet, 
Chicago; also a saloon at Lincoln and Yricghtwood averues, Chicaeo. 
The defendant resigned as adminiatratrix of the estate of said arie 
Weipert, deceased, November 27, 191, ard the plaintiff, a brethor of 
the deceused, was appoints! sd iniatrator de bonis non of said estate 
on December 2, 1912. OSurinr the time that the deferdant wis acting as 
administrator of the aaid estate, he sold the business at 828 Yells 
street for #4290, | the plaintiff's theory of the evidence is that ‘arie 
Welpert married the defendant and that at the time of the said marriage 
ashe, in good faith, believed that the iefendant was a single mar and 
that some time after the said marriage she discovered that the defend- 
ant had a wife livins at the time of nie marriage to her, (‘arte iei- 
pert), and that she was atill livins and undivorced from the deferdant, 
and that a fow hours prior to Bhp death of “arte veipert, she, the 
said Marie Weipert, entored into an agreement with the deferdart that 


they should separate and not live toxether any more as huaban: and wife, 


and that thereupon it wus also agreed betweer the said parties that the 
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defendant was to take the saloon at Lincoln and ‘rishtwood avenues, 
and the decessed was to take the pince of buainess at 426 Wells street. 
It is also claimed by the plaintiff that varie wvaipert had an interest 
in the property in questicn. cithin an hour after the allered azree- 
ment wes made, “srio weipert, with suicidal intert, took a dose of 
carbelic acid and died from tro effects of the samo an hour or two 
thereafter. {he claim of the defendant ia that the property in question 
belonged te him and thet the caid “‘ario weipart had no interest in the 
gamc and that no such agree tnt as ia claimed by tho plaintiff was made 
betweon Yarie Weipert and the defendant, ana further, that the defendant 
gid not sell or give the said property to Marie veipsrt. The declaration 
slleged, in substance, that the defendant, attminiatratcr, took posaas- 
sicr of all ‘he goois, chattels and peracnul satats of the decessed: 
that during the time the defendant wae seting ao administrator of asid 
estate he scold a larve amount of scoods and chattéls belonsing to said 
estate and received therefor tie aum of 44,599, and cenverted the re- 
mainder of said goods and chattels to nis own use, and refuses to sure 
render eeid goods ard chattels to the plaintiff, or to account to the 
Pleaintirr for the preceeia of said sales, to the davacs of the rlairtiff 
in the eum of $6690, Ths desliaration alsc contained the common counts. 
(ime case was tried before ths court and a fury, and the issves were 
found for the plaintiff ani the damares were assoased at 4,299. Judg- 
ment was entered on the finding and this appeal followed. 
{he defendant atrenuously inelatsa that on the merits of the 
Oase he was entitled to 4 verdict. Ws are satisfied, after a careful 
examination of the eviderce, that the case, on the facta, 15 one in 
which the deferdant haa a right to demand that the record be free from 
Substantial errors of law. 
The court gave to tho jury at the request of the plaintiff the 
following instruction: 
"the jury are inetructed that one mode of impeaching a 
witnesa is by showing that the witress has made different ani con- 


tradictory statements on the same pointe on former eccasions. If 
it appears from the evidence in this cave that sither of tho w#wit- 


nesses has been impeached in this manner, the jury have a right to 
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teke ints consideration such impeashmert in deterztirine the 
value of the testimony of such witness or awitnesses. And if 
the jury beilseve that the steterenta made out of ccurt by such 
witness or 4itnesses, if they believe from the evidences ary 
such statements havo been made, were the truth, then they have 
4a right to consider auch statenenta, in weizhing the evidence, 
whers they are contradieatcry of the atatementa of auch witress 
or witmesse¢a upon the stand.” 

This instruction is clearly bad. Ay it, the jury sre told, 
in sffect, that u witmosa could be impeached ay to an immaterial 
mattor in hie teatimony in reference to «hich he had wade different 
and contradictory staterontsa or Pormsr occcrsiocns. It is also open 
to the criticiam that s jury misht understand from it that « witreas 
ls impeached (4 situation that would authorize the fury to disrerard 
the entire uncorrobcrated testimony of the witness), where it is 
shown that he “has made differert and contr dictery statenants on the 
seme pointe on former occasions." Proof of such statements, if they 
concern material matters in the witness's testimony, is merely evidence 
tendinz to impeach ths witness, and the Jury should sonsidar these 
facts in satimating the weicht which ought to ba given to his testi- 
mony, but a witness is not succesafully impeached by mere proof that 
he "has made aifferert and contradictory statements on the same points 
on former occasions.” if a jury believes that » witness haa wilfully 
sworn falosly to « material matter, or that he hus been suscessfully 
impeached, they may disregard his entire unoorrcborated testimony - 
otherwise not. 

The court save to the jury at the inatance of the plaintiff 
the following instruction: 

"you are further instructed that if you belisve from 
the evidence that “ario geipert and the defendunt Joseph Veipert 
were married, un. that aaid Marie ssipert married sain Joseph 
Welpert in pooc faith, and that at the time of such marriage, if 
you believe from the svidence there waz auch a marriare, the said 
Joseph soipert hed another wife living, and 1f you alse belisve 


from the evidence that after such marriave, if there was such a 
marriayss, toe seid Marie learned that said Joseph veipert had 
another wife living, anid that thervafter the said Joseph and Marte 
velpert apreed te sepurate, then such an agreemort to seperate, 

if you belisvs from the evidence in this case there was auch an 
agreement, aculd be a sufficisnt consideration to support a trans- 
fer of property from said Joseph Weipert to said Maris ‘sinert, or 
to support an agreement to transfer property from him to her." 


eat antebmegel nl g-a7Neeecn! dove cottarebtesoo saad oa 

*t gf, .aeserend.ivn so seecdly Soon Te eromkon saz udd o am 
Seve eo Juucs To Jud weber egaenoeyase end tats: wrotied gat 

yrs senablye alt woe oved ber Fords “h2 «es ROIS £5 19 cond ty, é 
avad- vert sets ,dturd 243 oxen ,oham seed even sdaonetadse doug 
esorebive elt gakcisaue of ee disue sehienoe of origts, 
sraevdiw Heum To PianPa ed. SG YI Bel baaert iS oe Eats p 


“ 





» dott ote ens se ag sah anaes ri 


ebied ome yl eds ti y, w ergo viacdo el idoseugace eiay ( Loebagdet 


ace Mb 


jaltosamel ne a2 uA heApsegms a4 BLioD HRD! ein a saris sJ00RIe at 
Ret pi tad oellenies’ + 


gree Tt li. ebar set ert fof. of weoe Tete ni GOELERES “wket Dis todd 


weqo Osia of JL .amGheeroo tertst vo ect swdade rode Lon¢mop--bam 





paevsin # todd Fé meet owenrebre adnie wit « tadg p ra fold kao ons of 
Prexethib os ysl oft apttotidgis bitwes steel soltedégia a} bosowogme 


Soe DSS | 


el 12 rere ei Reerdin eis Te yionitees bed eroder00ny wrtsaw, ot 













ets .m> sdtertededy ied bb. wdnan dice 3 one TERE thar sod” ost same 
yets if ,»weinomesade Soug To “Loony "sive Seapne wero no esatog. 
eonepive yietos ah aeramdtnes a! eegrd fu wt ct ad wrod dem Laitogom, 
eter) sebienup bLLoie rut eit Kabte ener fw oe doeeqat od 
~itee) zi o2 tevtn “do oO9 inmese fotte Asty tow wilt arts smigae at 
sodd TOR TG st wer vd | adosegut qiis Pet mODiK seep 4 epent ty 6 sud 
#3 20g STS ei 9G biome jade (iodol batt ce Loe Jeane Tt th obatt ond? 


gilsstitw eu esentiw 2 fei? sewoi er eres a ‘th * ro hue000 Tomo, 


yiivleseociva “eed earl et Gadd wo ywss tan rehwedea ub OF vieoLet 7 
= yNonktved betesadoutonatt exhici wit Prexera kh ill yorts:, ‘ 
. dor oe 
WilIninfe eNt Io vonage? ef? ga vont eft oF ihe AMNION - ott 
. M@itouent aiteotte? 


mote avelisls usy Sf saest hetewaderd “Sedaaurt tn oy” , Dae 
Ptoeles aAqeacol Fewdoestiel ef? Lov droytev obvoh. tary. eometive ed? 
dqesol. tas belyiam ttecto. els. Ltne Jatt oom gbelwram 
Sf ,emabrien sum Tooemt) ui 2a Sats bre iit Lark coco Et 
Blas wid ,epecivteas 2 dae caw otedt ooceltve arly mowt evetiod | 
evetied vfs wy Ifbmwr .untivti elie wittons ost eneqket den 
@ fowe vse eveds Ul .e alee Sock wits Jatt? sorehbive ed psn ge 
bail dseqios dqess. bles Jald Lowtsel ofiet blea-etd .oReliamee? 
elas bee riqewol bliss wfs asPtaeroris tend bre quiivif etic cosnonnial 
eOieisqes Of Ie meetEe tee otin cterd potatoes ot boots eater if 
me Hove any eteid eon olds mk eotelive eg mogt evetied uoy 
-anmats 2 stoqque of notlatebladie gow foitiie's of Mithow’ (o 
10 1 srou te! elie bine of dvegiov daéech Bisa mos? i owe to 
wotet of ald morl esreqota te tener of sSromee te Me 


—— Sroqque® oF 


nile 


The plaintiff states that this instruction 1a to the effect "that ir 
Mree \cipert married appellant in go.d faith ard afterwards lsarned 
that he hed another wife living, ami then she ard appellant agreed to 
separate, auch agreement was a auificient conzideration to support a 
transfer of the right to the vroperty." we do not think thet this ine 
struction correstly oatates the law, the vices of, tiaker inatruction ia 
thet it makes the mere alieged azreement of aria Velpert ani the de~ 
fendant tc sapsrate a sufficient comsiderztion for ua trarnsrer of the 
property in question from the defendart to sdarie seipert or to support 
an agresmert to transfer Said property from him to her. Under the 
facts assumed in this instruction it was the legal duty of Marie Wei- 
pert and the defendant to cease living in adultery, amd yot by thia 
instruction the jury are told that if she and the defendant agreed to 
separate, then such an agreement, alens, would bs » aufficient consider- 
ation to support the transfer of the prepsrty in question. chs “ere 
asreement to separate called upon ‘urio Veipert to do nothing more 
then the law demarded of her, and it did not extinguish ary claim or 
ight ehe might tuve had against the defendant. if, at the time of 
the agreemont to separate, ae had any right of action against tre de- 
fendant on account of any alleged fraud or deceit in the matter of her 
alleged marriage to him, or if the defendant was at that timo under 
the law obligated to support her, or if she had any lawful clsim upon 
the property in questton, thess claima or rights would 3111] exist 
after the makine of the suid agreement. “e think the riving of the 
two instructions above referred to were prejudicial to the defendant. 
The defendant has assiszned many other slleced errors, and while 
we ure of the opinion that some of thease ars meritorious, we do net con: 
wider it necessary te specifically refer to thom, for the reason that 
the oatters complained of ars not likely to happen upon a new trial. 
the judgment of the Circuit vourt of voor County will be re- 


versed arxi the cause remanded for a new trial. 
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THOMAS ASANEDY, minor, by his next 
friend, PETER KORIEN, 


APPkalL FROM 
Appelice, 
SUPERLOR COURT 

COOK COUNTY. 
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) 
) 
) 
) 
) 
) 
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pellant. 


KY F195 LA. 58 


HKe PRASIDING JustUs SOANLAX Qelivered the opinion cof the sourt. 
fhis was an aetion on the case, brought in the supsrior 
Court of Uock County by the appelles, hereinafter called the ploine 
tiff, against the appellant, herseinsfter called the deferdant, te - 
recover damages alleged to have been sustained by the plaintiff by 
asen of a certain accident to the plaintiff on August 25, 1205. 
® accident occurred at a point where Larrebes street orcssee the 
icago, wilwavkee & St. Paul Railroad tracks in the City of thicaro, 
@ plaintiff, a boy nine years old, was run over by a train passing 
long said tracks, and one of hia legs was so badly injured that it 
ecante necessary to amputate the same. 

Ths oase was tried befors the court and a Jury, and a ver- 
ict wes returned finding the defendant guilty and assessing the 
laintiff's damages at (7500. Upon the plaintiffta enterine a re- 
tittur for $2500, the sourt entersd judgment for $5,090, ard this 
ppéal followed. | 

The declaration consisted of three counts. uch count sllesed 
@ wrongful ani negligent conatruction of the aidewalk at the point 
ere the socident happsned; that the said aidewalk sas allowed to 
® and remain out of repair and unsafe and with rotten, loose, veak 
ad defective boards in it: Pee pee reason Of the defective conditicn 
f said sidewalk, the plaintiff, while walking along and upon the sana, 
8 caused or made to fall, “ard then by prostrate eni helpless upen 
Sid sidewalk and the ground there with part of his body or limbs upon 


closes to the rails S£*Egpggt of a certain railroad that then and 
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there extended upor or alongside of or close to said sidesalk on 
said Larrabee street, and that thereby the plaintiff, «without his 
fault, waa unadle te get up or chanze hia positior or remove his 
bedy or limbs or ary part therecf away from said rail or track. = 54 
fhat while he then and there, by reason of the aaid several premises, 
but without any fsult or negligence on his part, lay prostrate and 
in a helpless condition upon said sidewalk or ground there, unable 
te arise or change hia position or remove his body cr limbs or any 
one or part there then teins at or near one of gaid raila of ssid 
track and said railroad, a certain locomotive engine or trein of 
Cars, OF some part thersof then being propelled alcrg and upon said 
Pails or tracks or aaid railroad, then seni there ran upon and etruck 
against the plsintiff anid mors particularly ore of hia legs with 
great force and violence, and thersby the plaintiff, without his 
fault, sustained divers ssvers and permanent internal and external 
injuries on divers parts of his head, body and limbs.* ‘ths doferdant 
Filed a plea of the gensrsl issue to the declaration. 
the defendant contends that the veriict ia clearly and 

manifestly against the weight of the evidence. “so have carefully 
examined the resord in this case, ani while se sre satisfied thet 
the evidence, bearing on the material pcinta, is close and conflicte 
ing, wa are, nevertheless, clear that we cannot ouata’n the defende 
ant*’s present contention. The jury saw the witnesses and heard them 
testify, ard had a far better opportunity to judse of their credibil- 
ity than we have, and after full consideration of the question, «e 

we cannot say that 
feel that,the verdict of the jury is clearly ard manifestly ageainat 
the weight of the ovidence. 
The defendant next contends that the “plaintiff's own testi- 
mony convicts him of nezligéence sc gross that even he (a boy of nine 
years), must be hel: accountable for contributory neglisence, so a 
matter of law." The question as to whether or not x persom ie eulity 


ef contributory negiigence is generaily one of fact for the jury, 
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and it only beccmos a question of law when the evidence 30 clearly 
fails to establish due cara that all reasonable minis would roach 
the conclusion that the person was guilty of contributory neglizence. 
If reasonabls minds mignt arrive at different conclusions, it 42 a 
queation of fact and must be submitted to the jury. This rules of 
law is so well established in thia state that it 42 urmesasiary to 
cits authorities in support of 1%. Considering the age of tha plaine 
tiff and 411 the sireuwsstances asurrouniing the accldert as testified 
to by the plaintiff, «e are clearly satiafied that we would mot be 
justified in holding that the plaintirf’s evidence ahows that he was 
guilty of contributory neglisence as a matter of law. 

the defeniant next conrt«nis that the gourt erred in giving 
the plaintiff's inatrustion to, 3, in support ef this sontention 
the defendant argues that “if the Jury had been limited in this 
peremptory inatrustion to a consideration of ths sass allered tn his 
declaration, the plaintiff must inewitably fail, because tho conse 
thers set up is one based unon faulty conatruction alons, and of thin 
there ia no proof." The objestion of the defentiant to the instruc. 
tion ie that it allows the jury to consider the defective an? rotten 
cordition of the sidewalk without any sllercation in the declaration 
that the city had notice of auch defective and rotten sccndition. This 
contention of the defendant is without the slightest merit. ‘the reae 
ord shows that the defendant offered, and the court gave to the jury, 
no leas than three instructions, permittines the Jury to consider this 
element in the case. 

The defendant next conterds that "the declarstion, slthough 
conaiating of three counts, nowhers contains the easential allegation 
that the defendant knew or hai notice of tho existence of the defective 
condition of the sidewalk, which «sas prowen on the trinl, ror that 
the sondition existed for sufficient time prior to the sccident as 
to amount to ccnstructive notice. che declaration was demurred te 


and the desurrer overruled, and properly so, becauas there te an 
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sllogation of faulty construction, concerning which no allegation 
of netice in necessary as in such case the city is prasumed to 
have knowledge of faulty construction of ite sidezalka, but the 
proof does not auatain this allegation, but soes merely te defective 
and rotten condition, sc that betweer the essential avernents of 
the declaration and the proof, thers is a fatal varlance.” This 
contention of the defendant is alse without merit. fhe record shows 
that the defendent did not object to the evidence terdinz to show 
negligerce on the part of the defendant by reason of the alleged 
Gefective and rotten condition of the sidewalk, on the grourd of 
variance. Objection was mode to some of toe queationa asked by 
plaintiff's counsel cesring on this slement in the case, but the al- 
leged variance was at no time pointed out to the court, and it further 
appears that the defendant thereafter croag-examined the witnesses 
in regard te the allese@ defective and rotten condition of the side- 
walk. ‘the law of this stats ia too well s@ttied to require the 
citation of authorities that the question of an alleged variance 
between the allegations and the preof sennot ve raised Por the first 
time on appeal. 

the defendant has raised but four contentions on thia appeal, 
and we have in this opiniom specifically referred to seach of these 
and disposed of the game. iiclding, as we do, that the contentions 
raised by the defendent sre without m-rit, the Judgment ef ths 


Superior Court of Cook county suat be, and it is, affirmed. 
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DELINE TERRAULY,  « ) 
Appeilse, ) FROM 
Y ) & 
VS. \ ) # SUPER LGR i GUY <e 
%b. ) : 
ICAGO CITY RALLWAY couPay, ; COOx COUNTY. 
Appellant. % 5 
im f 
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» PRESIDING JUSTICE SUAMLA' delivered the oninion of re court. 


This is an action on the case brought by vardeline ferreult, 
@llec, hereinafter called the plaintiff, against the Ghicaro City 
lway Company, appellant, hereinafter called the defendant, in the 
rior Court of Gook County, to recover Gavazsea for peruoral injuries 
mod to have been sustained by the plaintiff through the negligence 
the defendant, ‘the action was or‘cinally brought againot the Chicago 
dways company. Afterwards the defendant was made an sdditional de-~ 

t to the suit. ‘he plaintiff, in her declaration, allesed that 

le she was in the act of doarding ons of the cars of the defendants 
the purpces of becomin: a passenger, and while she was in the exer- 
of ordinary care for her own wafety, the defendants, through their 
ants, carslesely and negliisently caused the esr to be anddenly and 
ently started, and ehe was thereby thrown w1th grent “orce end vio- 
® from and off the car to tho ground, and that she suffered a mise 
Tinge and was cthoruise frestly bruised and injured. oth deferdants 
ed the general issue. the case wae tried before a court ard a jury, 
during the progress of the trial the sotion was discontinued as to 
Chicago Railway: Company. A verdict was returned by the jury finding 
defendant guilty and assessing the plaintire's damares et 239590. 
tion for a new trial was OVSRIUE Gs Judgment w:s entered on the ver- 
» and this appeal followed, 

The deferdant has assigned am. arzued a number cf alleced errors. 
of these, in our jJudxmert, ig meritorious ard calle for a reversal 

@ judgment. The cave is a close one or the material facts, and was 


y contested. Mra. Spencer, called as a witress or behalf of the de- 
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dant, save testimony of a material and importart character. The 
endant complains that the triel ccurt allowed the plaintiff, on 
the eross<-exumination of this witness, to awk a number of improper and 
Anoompetent questions, over the objection of the deferdart, the solo 
purpowe of which waa to humiliate and degrade the witnesses and to pre- 
ce the jury against her. ie have rea! with care the ontire examine 
tion of this witness, and we have rsached the conclusicn that a number 
the questions put to the witness by the attorney for the plaintifr 
h Cross-examinatiocn, and which the witness was allowed to answer, over 
tho objection of the defendant, were mot only incompetont, but were of 
la highly improper character, and the evident purpose of which was te 
grade and humiliate the witness and to prejudice the jury arsinst her 
stimony. Croas-exavinationa of this character have been frequently 
ondemned. (datora v. West Chicaso Ste Hel. JOo, 191 11]. App. 2253 
le v. Brown, 254 111. <10: hoherty v. Chioaso hailways UOe, 19% 
Appe 1323; Uhiocago City Ky. Co. ve Uhter, 214 Ill. 174: People 
e Duncan, 231 121. 459.) 

As we have heretofore unsid, the ones om the merita is a close 
be, and the defendant was entitled to a fair and impartial triad, 
ter a very careful consideration of the question, so find that we ore 
hable to say that the improper oros3-exanination of “ra. spencer did 
seriously prejudice the deferdant's rizhte, and wo are therefore 
spelled tc reverse the judrnent in thie oases and to remand the cause 
a new trial. 


REVERSED AND RRMANDEDs 
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MRe PREJILING JUSTICRSCAN] 4 delivered thse opinior of ths court. 
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ghie is sn astion on the ease tc recover danases for 
alleged fraud and deselt brought by the appellant, Philip “archer, 
against the appellees, Sudley 4. Tyng & Company, Cc. Ye Seorge and 
Willias Cc. Jacklin. ‘he declaration consiats of two counts. he 
firet count, in substance, charzos the defendants with falsely, 
fraudulently arsi knowingly making certain false and fraudulent repree 
sentations to tne plaintiff as to the condition of the La Touriste 
Manufacturing Company; that the plaintiff reiied upon such repre- 
sentations and aa a result thereof suffered a loss. ihe sesond count 
is substantially the same as the first count, save that it alsc charges 
that the defendants entered into a wilfulli ard malicious conspiracy, 
azreement and undertaking to cheat and defraud the plaintiff. Yo the 
Geclaretion, 211 the defendants filed pleas of the feneral issue. 
The defendants have not filed briefs or scpearances in this court. 

The case wes tried before the sourt anit a jury, and a masa 
of evidence eas ae the appellant in supnort of ris case. The 
moment the plaintiff rested, the trial court, Of his own motion, 
directed a vordist for the defendanta. 

the appellante contend that the sourt erred in directing a 
verdict for the defendants at the close of the plaintiff's case. Je 
think this contention is meritorioua. fe have carefully read the 
recori in this case, and we ars satisfied that there was evidence 


introduced by the plaintiff that tended te prove the material allege- 
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tions of the declaration. The peremptory tnstruction should there- 
fore not hays teen given. Libby, McNeill % Libby v. Cook, 222 111. 
204. 

the Judgment of the circuit Court of Cook County will 


be reversed and the cause remanded for s new trial. 
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UHARLES DRESSLER, Administrator of t ) 
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95 1.A. 83 


MRe PRESIDING sustycx santa delivered the opinion of the court. 


Ne 


v3}, 


/ Roraes 


the aperanes Otarbee Dressler, administrator of trie 
estate of Sredericka Dressler, deceased (hersinafter called the 
plaintiff), brought an action in asaumpait in the Superior court 
of Cook county against the appelles, James li, Yan Vlisaingen (hers- 
inafter called the defendant). ‘the suit waa brought to recover on 
a promisaory note exesuted by the defendant at chicazeo, datod 
December 1, 1203, for the principal sum of 31,990, payable on or 
before December 1, 105, to the order of fredericka Dressler, with 
interest at six per cent. per armum. The defeniant filed a plea 
of the general issue ani alec a seecial ples, allevins that on 
September 29, 1904, he filed a petition in bankruptcy in the Dis- 
trict Court of the United States, for the Northern olstrict of 
Illincis; that in said petition he soheduled the note mentioned 
in the declaration; that on October 1], 1994, he was, by ths anid 
court, declared ani decreed 4u bankrupt, and that on January 71, 
1905, an order of discharge was entered by said court in said oause. 
To the speotal plea the plaintiff filed a replication allezing that 
| he ought not to be barrad from mulntaining hia action upon ths ncte 
by reason of the said disoharse, begeause the defendant, after septen- 
“ber 20, 1004, expressly promised ths payee of the not» to pay the 
said note to her, and that at divers times ufter January 4), 1/95, 
| the defencant again expressly promised her that he would pay the said 
note to her, and that on August %, 1990, the defendant did pay *59 
upon said note, which payment was duly endorned thereon, and that 


on July @, 1913, after the death of the payss of the nots, the de- 
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fendant expressly promised the plaintiff, the administrator of 
the estate of the payee, that he, tho defendant, would pay the aun 
of money specified in the :ald note to the plaintiff, the adminise 
trator ef ths eatate of the said Fredericks Dresaler, deceased. 

(the Gase wag triad by tho court without a jury, and the issuea were 
found in favor of the defendant. Judgment was entered upon the 
finding and thie appeai followed, 

The s0le question raized by this appeal “ia wheather or not 
the defendant, after he filed his petition in bankruptoy and after 
hie diacharze, did marks a new promias to pay the note." The plaine 
tiff contends that the finding and judgment of the court are against 
the seiczht of the evidence on this vital question in the case, 

The discharge in bankruptcy reloased the debt of the defsnd- 
ant, srivzing out of the nota, and ta revive the asma tha promiss of 
the defondant to pay the note would have to be clear, distinst, and 
unequivocal. St, John v. Stephenson, 99 [1]. 32. The mere racoz- 
mition or acknowledgement by «a bankrupt of a debt which has been 
discharged by bankruptcy does not creates a leval obligation on him 
to pay the debt. fithout a clensr and express promise to pay the debt, 
@iecharzed in bankruptoy, neither payment of interest, nor part paye 
ment of principal, nor declaration of intention to pay, will suffice 
te revive the samo. Willetts v. Cotherson, = Ill. App. *44: Wilson 
v. Ghandler, 155 ill. App. 422; st. Jomm v. ctephenson, supra. 

when the evidences in this case is tested in the light of 
the above rules, it seems clear to us that the defendant, after his 
digscharce in bankruptcy, did not make a cloar, distinot and unequivo- 
cal promise to pay ths note. On the contrary, we think there ia 
much force in the conclusion reached by the trial court, that evon 
the evidence of the plaintiff did not show that the dofendant made a 
Clear and unequivocal promise to pay the note, and that it, at most, 


‘tended only to prove that the defundant expressed a desire to pay it. 
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ole 
But, even 17 it be congeded that there ta evidence in the oase 
terding to prove the plaintiff's theory that the deferiant, after 
the discharge in banxruptsy, did make a alear, distinet ana unequivo- 
eal promise to pay the note, reverthsless, we are satisfied that the 
weight of the svidenos dows not support the pleintifr's theory of 
the proof. on August 9, 1809, the defendant paid 359 on agcount of 
the note. At ths time of this payment, the defendant was given the 
following receipt: 
"“Ghioago, Auge 9, 1999, 
heceived of J. ice Van Vlissinges, eitty i} (¢60.90), wut which 
i am under no obligation to, and am not, to repay, sane being 
a voluntary contribution from his on account of olaims or de- 
mands now barred; and in sonsideration of above payment, it is 
Stipulated and agread thei sace or any other act sownitted or 
permitted by him to and including this dats, shail not onerate 
in any way 42 a waiver of tne existing logal or equitable bar 
against any further claim or devand whatsoever I may have azainst 
him. 
(signed) FPREDERIGKA DASSSLAR and 
JOHN GREASLER, 
Sy OSS10N CANSRON, 
thair attormay.” 
#e are oonvinced that the weight of the evidences sustains 
the contention eof the defendant that he never at any timo since his 
discharge in bankruptcy promised to pay the note. Tha judgment of 


the Superior court of Ceok county will be affirmed. 
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Appellant. 


Me 


195 I.A. 64 


. 

; a 

WR. PRESIDING JUSTICH SGASMAN delivered the opinion of the sourt. 
| 


(sara . Nuggina, appelles, filed her bill in the Superior 


‘ 


court of vook county to forsclosa a trust deed sovering certain 
‘real ostate situated in cook County, Illinois. ‘The trust deed 

was executed by Lilly jiottachalk, and was given to seeurs the pay- 
‘ment of sertain promissory notes. <All of the mxek notes were sign- 
ed by said Lilly Gottschalk and wero made payable to herself, and 
rere endorsed by her and Albert Yealey cottschalk, appellant. At 
the time of the filing of the vill, some of the zgkk notes were 
owned by the appellee, 4 deorse was ontersd finding, inter alia, 
that there was due te tho appelles the sum of 1541.47, with intersat 
‘thereon from Vecember 37, 112, and also the sum of #75 as reason- 
gble scolicitor's fees, and 2 gals of the real eatate was ordered, 
unless such sums, together with the coats of the suit, vere paid 
within ten days» Yhe decree turther provided that "after the coming 
ain and the confirsation of the saster's repert of aale in case any 
@efioivncy is shown in the amount duy to the complainant, Sara %. 
sucgine, she shall be entitled to exesution against the defendant, 
peiliy Gottadhalk and Albert wesley Jottachalk, personally liable 


therefor." This appeal is prosecute’ to reversy asia decree, and 


\ 
\ 
\ 


the scle appellant ie Albert HYesley iottschalr, 

The appollant eaaijms and arcues a number of grounits for 
the reversal of the decree. With the excantion of one, which we 
will vefer tc, all of these comtentions ars without the slightest 


morit. 


} oitheoe - 
_" 

ale 
sor ioeun 6m eee 


Sy 
»~ 
a 
> 
ly eer oe, 
< 
dt; 


ae  etigtey emi 
' la J& , ies ‘BeTTOe YI 
4 rey 4 { -" al e Ss ec 


‘ ee A oe el 

4 SL ES Ra eee cy 
a 7 - > oe a ; 
Zune ef Se wim teas mest beep FS ob, ‘ id: ating 3 SLR PyTG eae aati 


ed ivf? ,velleqan ,mtilpguk .t aren) tee 


ax 
a 


ya ivenu Set af -5i 
atesase solveros here trant » sueiseret 62 vimios oot ¥6 euoe 
Beet Jaurre 2c eebomifil .vteate? doot ab betsutin edstee tee 

-¢an Os miwowe os pevtR Roy fee .ofatiesdtot eIfhi yd pesupend® abe 
ats ote, setod teex edt In fi .asddr yroekmedy todieg Setaniom 
a ,ifeeted ot witeqad ear ern bute wiacdesstot vita bie wr be 
2 Jealion 4 ~tieregsies ware Prowl, 4s Kat ve bee webae erow 
Lo grtiztt ego omtaveds 
enkia "mgs? . ation Genrsidns pes ee 'xysei wisi Leqen ucts Vw bite 

, i al 

Saevevert oie 27s 8F ote wa ait pealeegy «<a oF “pub enw overt % f 


a a J C= iF if uote atm VE . Ms tadneged moet 


Ge aalor BERE off Ge % ikt 


dl 
<. 














Beye tyre + o8s Joo: ott “he «Lee w ioc ,eoat wf tedlol lease 
bires ee + ’ rm Journ zoo Atl. toriSene? gumve dove aes 


yetaes ofS ade" fac3 beter * 


wep dsr * egg.) Bwemeer eit: esyah mee wtdél 


Ma Shee tf wien Yo Jef Tere n mis Tay poitecehtaeo edt Saa w 
thefomco of art wie ots mk steoce af yorufo 


ofs mae eMLitse sso ov. S$ xeel. bas tiecgetso® eff 

ae P .eperves™, fy, .cwoveoty ol Leegea aidt *. 20% 
ie edt. yoines Juadl. ul Snsilegqsa efoe 

her tess ‘ie os pr ice ia hom legteas tnalleqqs ed? 

ge Woire ,.90 6 ¢_ Sticvove ofS hae) §6.wertoeb of? to Lessevet 

feeasii! ft 4vetigin ot 0 #@negee enelt te Lla .of gete 

















the appellant contends that “thea deoree ic wrong tn that 

it attempta to hold hir a plain endorser, not a maker, for the en- 
tire indebtednese, prircipal, interest, taxen, aratract bill, maatsr 
in chanoery fess, court costs, solicitor's fses and the publicstion 
charges. His only undertuling ans for thse amount of principsl and 
interest.” ‘he only part of the deores that bears on the appellant's 
resent contentionis as follows: “After the coming in and the con- 
rmation of the master's report of asle in cade any deficiency is 
hown in the smount due to ths complainant, Sars +. Nuggine, she 

be entitled ta execution axainst the defenianta, Lilly jotte 
chalk and Albert feolsy Gottschalk, personally liehle therefor." 
question raised by the appellant as te whether the complainant 

s entitled to a defloiency dscree against him is not now before this 
t for determination, sa the deorea in the respect sonplained of 

gs not a final one from which am apnenl may be taror. fgeleston v. 
Morrison, 185 [il. S773; Gotes ve Bonnett, 175 Lll. G2: Thomson ve. 
Black 208 Ill. eee. Go far aa the decorse of the Superior court is 
nal detween the appellant and tne appolles, we find no error in 


t, and it will therefore be atfirmad, 
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Ae We FORBES CARTATE COMPANY, ie 
Defendant in Error, ; 
} LRROK TO 
VS. * £ 
% $) MUNICIPAL GOUT 
THE FRANKFORT MARINE A@CIDENT AND : ie 
PLATE GLASS INSURANUE COMPANY, of ¢ ) OF CHICAGO. 
Frankfort-on-the-!iain, jermany, a) 
Plaintiff in brror. | QOr Tt N m7 5 
* eA ees BReih® 2 


UR. JUSTICE FITCH deliveréd the opinion of the court. 


This/suit was brousht in the “unicipal court to recover 
from the defsndant insurance company the amount of a judgmont 
for personal injuries, with costa and attorney's fees, which the 
Plaintiff, A. ii. Yorbes Cartage Company, was obliged to pay and 
which, it claimed, was covered by an insurance pclicy issued by the 
defendant. The plaintiff recovered a judgment for °875.29, and 
thia writ of error was sued out by the inaurance company.) 

By the terms of the insurance policy, the defendant insured 
the plaintiff “against loss and expense arising or resulting from 
claims upon the assured for damages on account of bodily injuries 
* » s suffered by any person or persons in consequence of any and 
every accident caused by any of the draught or driving animals or 
vehicles owned or used by the assured.” ‘this liability, however, 
is made subject to several conditions, among which are the follow- 
ing: “Immediately upon the occurrence of an accident the assured 
shall cive the sompany written notice thereof, with the fullest in- 
formation obtainable at the time. The assured shall also give the 
company immediate writter notice of any claim which may be made on 
account of such accident. Immediate notice shall be construed to 
mean not later than fifteen days after the accident occurs in the 
case of notices of accidents, and not later than five days after 
Claim is made in the case of notices of clains.” 

On January 18, 1%1l2, one of ths plaintiff's horse-drawn 


vehicles ran into a strest car on which one ‘azimer isla waa 
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riding as a passenger. ‘he accident happened directly in front 

of the plaintiff's barn. ‘the plaintiff's president testified that 
he talked with the driver and the superintsndent (who was in the 
barn at the time), that he learned from them "that the tongue of 
the wagon broke through the door or vestibule of the sar," but that 
"so far as he knew" it was purely "a property accident," in which 
no person was injured, and that for this resson, the plaintiff did 
not report the accident to the insurance company. Neither the driver 
nor the superintendent testified in this case. On April 29, 1912, 
the plaintiff was served with summons in a suit brought by Kisia te 
recover darages for alléged injuries received by him in the eollie 
sion of January 18, 1912. ‘The plaintiff at once sent this summons 
to the insurance company. The defendant made inquiries of the in- 
vestigators of the street car company, and of Yisla's wife and his 
attorrey, and then wrote to the plaintiff that as no report of the 
accident had ever been resbived from the plaintiff, the defendant 
would not defend the suit unless the plaintiff would agree that the 


insurance company might retire from the defense of the suit in 


case it should thereafter appesr that “anv one in anthority had 


knowledge and notice of the accident or any claim thereafter in 


time to have given the scompary notices within the provisions of the 
gz P 


“policy.” The plaintiff declined to make this stipulation, and ite 


sslf defended the Aisla suit, with the reault that a judgment for 


9690 was ontered against it for personal injuries suetainad by “isla 


at the time of the sollision. 


¥e think it 13 clear that the purpo3s of that provision of 
ths insurance policy requiring the insured to give written notice 
to the insurance company “immediately upon th» occurrencs of an 
accident, « # # with the fullest information obtainable at the time," 
is to enable the insurances company to ascertain all the facts and 


Gircumstances surroundins ths acsident, while auch facts sre fresh 
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in the memory of witnesses, in order that it may be prepared either 

to defends or to make ssttlument, in case any claim should thereafter 
be made or suit brought for damages for resulting personal injuries. 
It was aduitted that the plaintiff had knowledge of the accident 

that occurred on January 16, 1912, and that the wagon tongue hai gone 
through the door of the street car. It was also admitted that plain- 
tiff made inquiries for the purpose of escertaining whether any one 
wes injured at that time. iividently plaintiff made these inquiries 
for the purpose of ascertaining whether any claim for personal injuries 
was likely to be made. Tlhes¢ inquiriesappersntly satisfied the plain- 
tirt that no such claim could be successfully made, and therefore it 
aia not notify the insurance company. In doing this, it acted at ites 
peril. The contract does not make the duty of giving notice of the 
occurrence of accidents dependent uvon the result of the plaintiff's 
Recuiriss. it requires notice to be given the insurance company, 30 
that the insurance company may ascertain the facts for itself. This 
is one of the conditions upon which the promise of defendant was 
preiicated. When, therefore, the plaintiff assumed, as the result of 
its owm inquiries, that no claim could successfully be made for in- 
jury to any person resulting from the accident, without notifying the 
insurance company as provided by the contract, it thereby elected to 
Garry the risk itself, and thereby absolved the insurance company from 
Mability for any injurious consequences that might subsequently be- 
come knowm. 

| It follows that the court erred in refusing the peremptory 
instruction to find for the defendant, which was requested by the doe- 


fendant at the close of the plaintiff's case. It follows also that 






the plaintiff's statemsnt of claim, which is no broader than the evid- 
ence, fails to stute a good cause of action arainst the defendant. 

@ judgment will therefore be reversed and judgment entered in this 
sOurt in favor of the defendants for costs. 


JUDGMENT REVERSED. 
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AGRAUAM SLIMMER and LANE J. THOMAS, 
doing business as SLIMMER & THOMAS, 
Plaintiffs in me de 


a ae 
i, 


ERROR TO 
VBe i MUNICIPAL COURT 
i 
DOLLIVER SAVINGS BANK, a corporation, 
and CONTINENTAL and GOMMERCIAL NAPIONAL 
BANK OP CHICA30, a@ corporation, (as 
garnishee), é 


OF CHICAGO. 


tiofle “> 4 


WR. JUSfICE FITCH delivered the opinion of the court. 


19 


ct 


Defendants in Error. 


The plaintiffs, Slimmer and Thomas, brought an attachment 
suit in the Municipal court against the DJolliver Savings Bank, a 
non-resident corporation, to recover an allaged indebtedness of 
£912.59. ‘The Continental and Commercial National Bank of Chicaze 
Was served as garnishee, and answered, admitting that the savings 
bank had #4,5°4.31 on deposit with the garnishee.) /Upon a trial be- 
fore the court without a jury, the court found that there was due 
tho plaintiffs from the saving bank the sum of 1119.24, and judgment 
was rendered accordingly. the plaintiffs have sued out this writ 
of error. / 

The plaintiffs reside in ot. Paul, and are dealers in 

Cattle. In February, 1912, Cc. J. Trowbridge, of Dollivoer, Iowa, 
Owed them 313,575, which was secured by chattel mortrarse on certain 
Cattle sold to him by ths plsintiffe. Trowbridge was also indebted 
to the Dolliver Savings Sank, and to L. J. Stillman, its cashier, 
which indebtedness was secured by chattel mortgages upern other cattle 
and property belongins to trowbridge. Ths plaintirfs received word 
Bat frowbridze was about to have an auction sale of all the proper~ 
ty on his farm near Dolliver, Iowa, including the mortgsged sattle, 
and the plaintiff, Thomas, attended the sale, which occurred on 
Povruary 13, 1912. He found Stillman there "clerking the sale.” still- 
man introduced himself to Thomas. thomas said he had just looked over 
i 


the cattle and thoucht they would not realize enoush to pay the mort- 


ages. stillman said he thought there would be enough, but "there 
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won't be much of a surplus.” After some further talk during which 
Stillman pointed out that it would be difficult to identify and 
separete the cattle covered by thse several mortgages, Thomas suge 
gested that the cattie be sold in bulk, and if they did not sell for 
enough to pay the mortgages, the plaintiffs and stillman would “pro- 
rate any shortage” there might be. To thia Stillman assented and 
the sale was mede upen thet understanding. The gross amount realized 
from the sale of cattle upon which the plaintiffs ard Stillman held 
mortgages amounted tc $16,°98.25. One Degan save his check for 
$9,137 for cattle purchased by him at the sale and this check was 
turned over to the nlaintiffs. 

On February 15, 1912, Stillman wrots a letter to Thomas, 
giving an itemized statement of the results of the sale. n this 
atatement, the gross amount for which the cattle upon which the 
plaintiffs and Stillman held mortrases wers sold, was siven as 
$15,913.50, and the amount due on their mortgages as $15,657.35, 
"leaving a shortage of $743.93, not taking into account tha axpense 
of holding the sale." following this, the atatement adds that "Nr. 
frowbridge's sale amounted in the aggregate to $25,231.75," that the 
total amount of mortgages and liens against his propsrty, inoluding 
the expenses of the sale, was $23,815.49, leaving a shortass of 
$655.74. This statement shows that a merchant of Dolliver was paid 
$100.43 for "lunch for sale," and that the auctioneer's fees amounted 
to $150, making the total expense of the sale %259.43. ‘There was 
another item in the same statement as follows: “2 per cent. discount 
on face of sale %485.23," but this item was not then explained. 

Upon receipt of this letter, the plaintiffs repliod express- 
ing their surprise at the amount of Trowbridge's indebtedness, and 
urging Stillman to "make every effort possible to gst our money in 
full" and requesting him to "kindly remit us the balance due as near 


as possible pending the collection of what balance there may be." 
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Five days later, February 24, 1912, Stillman wrote to the 
plaintiffs, inclosing a draft for $3,592.30, "to apply on the Trow- 
bridges cattle deal as per following statement." Following this wag 
a statement that the total amount reslized from tho sale of cattle 
upon which the plaintiffs and Stillman held mortgages, was $15,915.60, 
from which $27.25 had been deducted for "1 steer short," leaving the 
met proceeds $15,996.25, The letter then proceeds as follows: 

“The expense of the sale amounted to |% including 
auctioneer fee, expense for lunch and discount, 1476. 58, 
thia subtrected from the amount of cattle sold for $15,985.25 
left $15,409.07. The mortzaza on the eattle amounted to 


$16,363.43 leaving a shortage of $1253.75. Shortage amounting 
to .O752, 1 have therefora daisburaed the smount as follows: 


Exponze of sale - - =- = 476.58 

Slimmer * thomas - - - - $13785.00 

Less Shortages of .9752 - «= 1935.70 12729 ,.30 

L.» P. Stillman mortzaze ~ 2896 .43 

Less .0752 *« - = =~ ~ 218.05 2380.37 
Total = = - = = SURARA. 25 

Amount due Slimmer *& Thomss - 12729 .30 

Less amount paid by Degan - 9137.00 

Balance due for which draft is “E505, RO" 


enclosed - - =- = - = 


Following this statenent, Stillman wréte in ths sane letter 
that he had taken a second mortyzass on Trowbridge'’s horses and an 
assignment of some of hia accounts. “and believe that |! will hos able 
to sell the property for enough to practically pay us ont:" and 
that "i have taxen this chattel mortraze to protect oursolvesa to- 
gether with another local account here at Dolliver and assure you 
thet I will do the very best [ can to gst it all in.” 

To this letter the plaintiffs replied, calling attention 
to the fact that Poche two statemanta di*fored materially as to 
the amount of the alleged shortare, and that the showing made in the 
second letter was “so entirely unsatisfactory to us = + 4 that we 
will not stand for this kind of a desl and will hold you for overy 


dollar the cattle sold for under our mortzago.” ‘“hether Stillman 


replisd to this, does not appear. Plaintiffs wrote a number of 
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letters during tho following year, asking for further reports, 
and received a reply to ohe of them, stating the accounts had not 
been collected. Finally, on June 15, 1913, Stillman srote that he 
had collected practically all the accounts, and that the plaintiffs' 
share of the amount collected was 3119.24, whish he offered to send 
to tha plaintiffs, if they would take an unsold hay press “at a fair 
price and let it go toward your bill." Plaintiffs deslined thia 
offer and this suit followed. 

It is apparent from ths record that the thsory upon which 
the trial court gave judgment for only $119.24 was that tho accept- 


ance of the draft inslosed in stillman's letter of February 24, 1912, 
constituted an acsord und satisfastion. In this, we think thse sourt 
erred. ‘There is nothing in the savidence to show that the draft was 
tendered to plaintiffs a3 a payment in full of a disputed claim. 


There was no dispute bdbstween ths parties at 


ct 


hat time as to the 
amount due. [he exact amount due was known to Stillman, but was un- 
known to ths plaintiffs. The lsttsr states upon its face that the 
draft is “to apply on tho Trowbridge sattlo deal, aa por following 
statement.” While it is true that tho statement thus referred to 
contains the words "Salance due for which draft is erclosed," yet 
‘something mors than this is nscessary to makes the mere acceptance 

eof s draft amount to an accord and satisfaction. To hevs that effest 


there must be “an honest difference between ths purtios ac to the 
j 


; ; ae ; ; 
amount due" (armers & Mechanics Life Association ve vaine, 224 Ill. 


6°9, 803), and the check or draft must be offsred "under such circun= 
Stances «1s amount to a condition that it is to be received in full 
payment of the demland” (Snow v. Crisshoimor, 2:0 11. 108). the 
itemized statement in the letter of \ebrusry 24, 1912, was merely a 
Statement of an open or running account, which could only have the 
Boenl effect of an account stated or "account settled" if it was roe- 
@fved and retained without objection, which was not the fact in this 
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Aside from these questions, it is appsrent from the briefs 
that the only real dispute between the parties at this time is as 
to the amount of the shortage which should be pro-rated under the 
agreement made at the time of the sale. In the letter of February 
16, 1912, this shortage was stated to be $743.85, "not taking into 
account the expense of holding the sale.” The same letter, however, 
shows what was paid out by Stillman as the expense of the sale, viz: 
$250.45. In the second letter, the expense of sale is given as $478.58, 
which is three per cent. of the amount realized from the sale of the 
Gaittle on which the plaintiffs and Stillman had mortgages. There is no 
Glaim that any such amount was pais out by Stillman for expenses of the 
gale. ‘he only attempt to justify this item is the statement in still- 
explanatory 
man's,letter of June 16, 1915, that "ihe arrangement with ur. Trow- 
bridge before the sale was that we were to clerk the sale and handle 
all papers without recourse and were to receive 2% discount from 
face of sale,” and the further statement that the three per cent. 
Charged us expense of sale included “auctioneer fee, expense for lunch, 
and discount." ‘here is not a particle of evidence that the plain- 
tiffs were parties to this agreement between stillman and [frowbridge 
as to a "discount," or fee to the bank for "handling papers without 
recourse,” and hence the item of $476.58 must be reduced to the 
actual expense of the sale, viz: )50.435. 

Upon this basis, we have computed the amount that was dus to 
the plaintiffs at the time the draft was sent to them, and find that 
the balance then due was $3,779.12, instead of $3,592.30, ‘The dif- 
ference is $188.82, which with interest from February 24, 1912, 
should have been allowed to the plaintiffs and added to the amount 
COllected later, viz: $119.24. The judgment will therefore be 
reversed; and as the correct amount due the plaintiffs is mere- 
ly a matter of computation from the admitted facts, the cause will 


ot be remanded, but a judgment will be entered in this court in 
vor of the plaintiffs and against the Dolliver Savings Hank 
r $372.16, together with the costs of this court to be taxed, 
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and against the garnishee for $4,384.51, of which $372.13 and costs 
of thia oourt are for the use of the Plaintiffs, ard the remainder 


for the uae of the Dolliver Savinge Bank. 
REVIERSED AND JUDGMENT HERE, 


FINDING OF PASTS. The court finds from the evidence that 
on rebruary 24, 19iz, the Dolliver Savings Sank hud in its hends 
belonging te the plaintiffs the aum of 3193.83, received from the 
sale of certain cattle unen which the plaintiffs had » chattel morte 
gage lien; that interest upen that sum to October 4, 1915, at Pive 
per cent. por arnum umounts te £26.81; thet om Jume if, 1912, said 
bank had in lta hands the further eum of 7110.24 belonging: to the 
Plaintiffs, as admitted in its letter of that date: that interest 
on this sum at the same raise to October 4, 1915 amounts te $14.70; 
that the taxed costs of the Munioipai sourt in this caee were 217,503 
and that plaintiffs are entitled to be paid the aggrogate sum of 
$372.18, together with the costs of this court out of the fund in 
the hands of the garnishee, viz: (4,304.51, and the Dolliver Savings 


Bank is entitled to the remainder thereof. 
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MR. JUIMI3E i°CH delivered the opinion of the court. 
This writ of error vas brought to reveras a judgment of 
the Superior court, which reads aa follows: 

"Yhis cause being called for trial come the plain- 
tiffs te this suit by their attorneys, snd issues being 
joined, and neither ths defendants nor their attorneys responi-e 
ing upon the sall cf ssii cause for trial, thereupon the 
Plaintiffs by their attorneys move the Gourt that final judce 
ment be ertered herein upon the affidavit of claim filed hsre- 
in by the plaintiffs, andi thereupon it is ordered by the Court 
that final jJudgnert be entered herein in favor of the plain- 
tiffs and against thse defendante upon the plaintiffs" afrfri- 
davit of claim filad herein in ths eum of Your Hundred OCcllars 
(2400.00) for want of prosecution. 

"therefors it is corncidered by the Court, that the 
plaintiffs do have and recover of ard from the dePeniants the 
gaid sum of four Yundred Dollars (4499.99) together with their 
costs ard charges in this behalf sxpended ard have execution 
therefor." 

the suit in which this judgement was rendered waa an sstion 
in assumpsit. ‘the deolaration consisted of an indebitatua asesunp- 
sit scocunt for gceodsa, wargs and merchandise scld and delivered, a 
quantum valebant count, and five scommor counts in assumpait, for 
monsy lest and advanced, for money had and received, for interest, 
for valus of work done andi material furnished, ana uvon an rssount 
stated. Yo this declaraticn was attached an affidavit of claim 
atating that the devand of the plaintiffo is "for monsy obtained 
from the plaintiffs by the defendants,” anmcumtins to 3499. Append- 
ed was a oopy of written contract for the gals of tha defencants' 
confectionery stors in Chicago to the plaintiffs, which states that 
the purchasers have deposited with the gellers (299 to be applied 
on the purchase price, “in case tlie above mentioned deal shall be 


consummated” within five days; that if the "deal" is not so con- 
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summated, “through the fault of” the purchasers, said deposit 
shall be retained by the sellers ae liquidated davares, but if 
the sellers refuss to execute a bill of sale tien they shall re- 
turn the deposit and pay ¢200 in addition thereto as liquidated 
Gamages. the defendanta filed their written avppearance and a plea 
of the general ilusus, accompanied by an affidavit of merits, made 
by the defendanta’ attorney, as to the whole of the plaintiffs’ 
demand, ) it appears from the record that the case was placed 
upon the short cause calendar, ani the Judgment above quoted was 
entered when the case waz reached for trial upor that calendar. 

the judgment is clearly erroneous for seversl rexasons, If 
the judgment can be considered as a judgzmant by default, it has re- 
peatedly been held that it is error to render a judmmoent against a 
defendant by default, while a plea to the merits remains on file. 

in dason v. Abbott, 83 lll. 445, & suit was brought arainst 
four defendants, inoluding one Yason. a dlea was filed on bohalf 
of ail the defendanta. Later, the action was diamissed as to all 
the defendarits except <agon, and a judgement by default wae rendered 
Q@gainct him. WUason sued out a writ of error in tse Suproeris Court, 
and the judgment wus reversed, the court saying: “It was error to 
Pender judgment against 4ason by default, when his plea to the merits 
of the action was on file. This question has repeatedly been de- 
cided by thie court. Lyon v. sarnsy, 1 Scam. 7°73; Manlove v. 
Sruner, 16. 399; Covell v. Marks, 15. S913 “exinney ve Jay, ib. 
$54; Steelman v. Watson, 5 jilm, 24%; Sammis v. Clark, 17 Ill. 
898. «+ So lons as the plea of “ason was on filo, he could not 
be regarded as being in default, nor sould a judgment be rendored 
against him except upon a trial.” 

In Manlove, et al. v. Bruner, 1 scam, 299, un action of eject- 
Ment was brousht, and after a plea of not cuilty was filed, the plain- 
tiff had the defendants oslled, and upon their not eappesring, their 


Gefault was entered, ani a judgment that the plaintiff rocover 
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his term and coste of suit was rendered. fhe supreme Court said: 
"this was clearly erroneous. After iasue ts joined, the plaintiff, 
te obtain judgrent, must proceed ard try his cause by a jury, in the 
same manner as if the defendants had answered to their nanes when 
called." 

In Keeler, et al. ve. Jamvbell, 24 11li. JA, an action of 
assumpeit was brought, end a declaration filed, consistires of a 
special count and the common counta+» <A demurrer wae interposed to 
the special count, and the cenerel issue wes pleaded te the comnon 
counts. the court overruled the demurrer ani defaulted the defendant, 
assessed the damages and rendered fJudemert without in any way dise 
pocing of the issue made by the common counts and the general issue. 
The court ssid: “it was also erronsous to assess the damages while 
the issue uyon the common counts was undetermined. « + « She court, 
or the clerk imder ita direction, had no poser to assegs the damages 
whiie there was an iasus of fact pending in the cause.” 

Counsel for defendants in error, in their bricfr, treat the 
Judgment as a Judgment by default, and contend thet sastionsa 4 and 
69 of the present Practice Ast give the court the power to enter a 
Judgment by default under tho circumstances above stated. In Mesatling 
Vv. Hughes, AD Til. ARS, it was held that a saottom of the Practioe 
Act then in foroe, which ie identical with section 54 of the present 
act, had no anplication to a cass brourht on a written contract, even 
if there wae » defaulte As a matter of fact, there was no such dé- 
fault av is contemplated by section 53. Section 59 refers only to 
the assessnent of damases after a default has been taken. Wher there 
is a plan on file, « default does not exist merely because ths defende 
ants do not appear at the time the oace is called for trial. ‘‘efore 
they can be in default, the plea must bse stricken from the files 
upon duo notice. Otherwise, ths loaue joined must be tried, and in 
the Superior court, unless there has been a waiver of a jury trial, 


the issue muat bo tried by a jury. (cvomnell v. Harter, ~ Ill. 26; 
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Menlove v. 3run#r, supra. ) 

Counsel for defendants im error also etnte that the ples 
that was filed in this case was not sizned, and therefore it is 
o “rullity." it 1@ not necessary that a plea of the ceneral tasues 
should be signed by anybody (Tidd's Practiaa, 372, S74); ard 41° it 
were, 1t should have been stricken from the files before = default 
could be entered. 

Yor the reasons stated, the Juigment of the Superior court 


will be reversed and the cauzn roranied. 
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i 
OSCAR SiAewER and D1 vH f ) 
 GHAPIPER, & 
| bafendants in Srrpr, = 
MUNICIPAL COURT 
vs. % y 
NATOMA PARM shee tion, 2 ores 
M, t Oownoration, | m f* 
Plaintaff in Srror. — ) TO5T.A Fd 


4 Fi 


WR, JUSTIOS PIToN delivered the opinion of the court. 
( one plaintiffs, Gacar & Shaffer and Zdith shaffer, broucht 
suit in the Municipal court against the Natoma ‘arm, a corpor- 
ation, to recover damages for breach of a contract of employment, 
and upon a trial befors the court without a jury, recoversd a 
jJudgeent for 4220. lat ie contended on behalf of the defendant that 
| the evidence fails to show any contract of employment, that the 
evidence does not aupport the finding as to the amount of damages, 
that the plaintiffs, themsslves, were in default under the terus 
of the alleged contract, ari that the contract alleged to have been 
entered inte iz vold under the statute of frauds. The first three 
| contentions reice mere questions of fact. The fourth is o question 
of law. 
Without discussing the evidence in detail, we are of the 
pinion, after a careful examination of ths evidenee in the licht 
of the contentions made, that ths finding isa not manifestly against 


the weight of the evidence. While the ovidencse as to the making of 
_@ contract for a year 18 conflicting, there are circumstances tend- 
ing to aorreborate the plaintiffe' evidence in this respect, partic- 
| Wlarly the letter of the defendant's superintendent. addressed to 

K. shaffor, requesting the latter to "come and see” him on a certain 
| Gay, and adding: “if we oan make a deal for you to stay with us 
for gix mos. or & year, think the way is open." As to the amount of 
| Gamages, we think the court would have been justified, und r the 

evidence, in finding that $315 was due te the plaintiffs, ani the 


complain 
defendant cannot amerely beeause the amount allowed was lesa than 
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that sum. %¢@ find no evidence of any default on the part of the 
plaintiffs, for although it is true that the plaintiffs did not 
oppoar at the farm or Uctober 9, 1015, according to the agresmont 
din evidence, it appears that they were prepared and ready te zo, but 
aia not go because the defendant's superintendent telegraphed them 
not to do so. 

As to the fourth contention, vig: that the contract ia void 
under the statute of frauds, we think the defendant isa not in a 
position to raise this objection. the rule is wall aettled that the 

























if the statute of frauds is relied on as 4a defenss, it nust be plead- 
ed, unlesaz the plaintiff's pleadings ars not in scueh form as to ade 
Wise the defendant ofxtuaxmakuraz of the preciae nature of the claim. 
n this oase, the plaintiffs! statement of oleim avers that a scontract 
a3 made on & csrtain date, by which the plaintiffs were to give their 
ervices for a year beginning rine days after the contract was made, 
thie claim, the defendant filed an affidavit of a merlterious de- 
ense, in which 1t merely denied that any such contract was mado with- 
t mentioning the atatute of frauds. an affidavit of merits filed 
the Municipal court is not technically a pleading, and there ia 
thing in the resord to show whether such affidavit was made vol- 
tarlly or in pursuance of some rule requiring it to be filed, but 
either case, it servei the purpose of a stetorent of the naturs of 
eferdant’s defense te th. plaintiffs' claim. The iseue having been 
@ by the plaintiffs’ statement of claim and the affidavit of merits, 
a trial having been had upon the issue so sade, the defendant sould 
t defend upon any different theory without asking leave to file, 
filing, an amended or additional affidsvit. The record shows 
t after the ovidence waa all in, the defendant orally urged the 
tatute of frauds as a defenne, but he Jid not, at that or any other 
@, ask or obtain laave to file an amended affidavit of merits. It 
B too late to urse such 2 defense in this court when it was not 


perly before the trisl court for decision. 
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WILLIA LT. GAKREX, 
| Appellant, 


APP AL YROM 






BUMiCLIPAL COURT 


) 
RENAULT FPRERES, SELLING SRARCH ) GY CRICA 70, 
@ Rew York Corgoration, wg ] 

) 


Appolled. 1951.4A.117 
delivered the opinion of the sourt. 


this is an appeal from a Judguent of the wunicipal court 
in favor of the defendant upon a directed vordist. fhe auit was 
brought to recover demases for ar allezed breach of warranty in 
the sale of an automobile. \Yhe plaintiff's amended statessnt of 
Claim avers that plaintiff bought an autemobile of the defertant on 
Ostebsr 10, 1516, at which tine the deferiant “warranted the sutomo- 


PR QPP ee 


bile anc divers parts thereof and equipment thereon tc be free of 


defsots in material, workmanship ari sonatrustion and to bo raagcne 
ably useful and usable for the purposes for shich it was manufactured 
and sold and that 1t would ressin free from defects in material and 
workmanship and that the meterial end workmanship would net cive out, 
break or wear out during the rsasonsble uss cf the automobile or 
during the life of an ordinary autonoblile;” that at the tice of such 
gale, divers parts of the mashinery and equipmert were defective in 
Construction and workmarahip, ami that other defects developed acon 
efter, purticularly in ths tires, valwes, pistons, wrist-pina, cas 
shaft and tranamisaion; that plaintiff apent £1,909 "in endeavoring 
to reconstruct and rebuild esid automobils and remedy the defects” 
but waa uneble to eliminate the defects therefrom, ard that the sute- 
mobile was a complete loss to him because of the breash of warranty 
ana the faulty construction. 
The evidence of the plaintiff tended te preve that the 
Plaintiff was an agent of the deferntart, residing at San Jose, 
 Salifornia; that prior te 1919 he had bought seven of defendant's 
Qutomobiles; that he had a sign upon hia plese of buainess in cali- 
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fornia, on which waz painted the words "Juarantesd for Life,” 

which referred to deferndart's printed warranty of ite automobiles, 
contained on all of defendant’s catalocues, viz: "Cars sold by ua 
are fully protected and guaranteed for life arainst any defect in 
manufasture and workmanship;" that in Cstober, 1919, the plaintirr 
was in New York city and «eas induced by defamiant's asnager there 

to buy a new model xXnown as “Renault's American special,” for which 
Re paid $5,590; thst the manager auggeatel that ths plaintiff drive 
thie car from Hew York te San Francisco, in order to deronstrate 
that 1% was a prastical car for use on american rondis, sayins that 
this car, like all defendant's cars, was guaranteed for life, and 
that "if everything went well" on the trip, the defendant sould son- 
Pletely overhaul the car,uponm its arrival in Jar Fransisco, sithout 
expense to the plaintiff; that plaintiff did net teat the sur defore 
he bought 1t; that after he has bought it, the defenisnt took the 
plaintiff out in it in order to demonstrate its qualities ae a hill- 
Climber, but the car failed to climb ths low grads upon HKiverside 
Drive until after it hand been taken back to the shop and readjusted, 
when it "took a hard mm and finaliy succeeded in setting up:" that 
during this ride there waa ‘hs noises, 2 slam, or aide alap” in the 
fvout cylinder of the engine; thst the car #as taren to ths shop 
again and "tuned up” and plaintiff then drove it about town for a 
Gay or two befere he startesc om his trip to San Franciaco; thst 
plaintiff called defondant’s atteticon to the "slap* in tho engine, 
and sas told that if it did not "work out® en his trip, deferdant 
woulda *fix 1% up” when ths car arrived at Gan Franciaco; that plaine 
tir?’ then sterted upon his trip, accompanied by his szife and a 
chauffeur recomacndeid by deferviant; thet the tires rave out after 
geing a distance of about forty milea; that the piston “slap” in- 
ereaced, until by the time they reached Chicago, “an awful knoorx in 


the cylinders” waa rotiseablse, and shen the car was running less than 


 €4ftesrn miles an hour, another "slap" was heard "in betweer the fly- 


wheel ard tranarission;" that upon arriving at Chicago, plaintifr 





at 
le 






















* eth ot beedoenear.* vbroe omy hediieq sew dolce os 
saelidowsiase sikh to yleewriae toteiog o* femkrmote> af. hoteisies tty 
J%4 Bios seh” teiv ,semsaieten «'Inuchaetet to Lie ah bentagapp 
ai aueteh yw Jomiasa Hths 20% bod Natheue ieiz vedoedong qLtet ome 
Saiteiely ere .f¢k .tetoter af gacis "rekxinement ros | ins eiatostomas | 
Hie) isgetat Ot ivsigeteh ye peaubal ces San gti #907 sok ah. sew 


2 


intés tat 7,28 2 Santgs nace. of #issnei" se sonal Seber Oe #. we od 
oviyh Wiigeisig a6 faris Sedeoguer eRgemar ait gant SACS SF bisq oa 
“wdansceh af $ebwo oh ,onalocust mea oF Nee! <8! aoee Wee ee 

Sa yo tyes —Bhaoy seotyres go eve BY tee iandicsng s uae 62 ee 

_ bes ~o lil 26% Beedmewe ua way .eeeo ef Sneic loeb dfe ettt tae ole 
ate bf nae topige tes aiz ag ied wat ik A ihew dunew guldayrere. Th dane 
deecgic (Sekt: sen uk Lavivtn ati wea, tad ea) . issieve elegeie 
GWotes a. mip favs Jor his Tediele rae fad PSU Ese tadey one od bis | 
eh du0s, InMiweIel ofS 4Eh sry cow fags ota sian cade 28h “20008 9 
white 5 oa cell dem oii adaaterom of teheo gf 3k i eye 
eSiessvis equ eles rol ens duile ag tebe? sac aft Jud sedate . 
aSeirvibce> bre joe ang oF Voge ceies need, eget 2k 7asBe Lisew ewleg 
fait "rope gutegen mi babseweus + itenc% bra cacy dae e..weog” of faite 
ett ch “oeis abhi to fels 4 .tader @ aay eteng ebis ald? galque 

quia @f2 2 coord Bay tes oc) Jatt teentgem off Qo webot tye dem 
ame. gees doce sf eveth worls Meisoedg Seam “qu  becwg* DN owe 
E85 peteknens seS of iat oie oo lodsede al capted oad: Tan, 
eeriiges EGS ci “nace! mts of totdiedie wo‘ gree teb belfise St tenn 
Jaeere st eGite win om “Wee wigk*® gou heh 22.38 dace Shee sev baw 
eRingg gus rave toma mek tn bevierts two sad sede “qa $2 aS™ 2 
sion othe cite yd peinagwease .giat sit rege betuate —— =: 

wedte Sito aeny cesrts o.°: Sadt sa@anineteh vw Se hisaraneges- : 
“ot *"a@ic* sotetg oS oneit tabibe yes? TTD to soraickh # Ms 

mt wecwd itstew ca" . os ec Pil boDeet ‘eos wake ends ws Lao 
cmt) oval aia: abe. 9G ofS turtle pete seidasotiorn ean "OTe! 
=EsR end mwccted at" Mgaet sy “anise ond arw awed a: ; 


MA 66ers fa a a ee. Sa see a oa ie ee a Sait 


put the automobile in the Kernsult garage at that places, and his 
mechanic worked for two days on the machine endeavorirr to sake 

it run smoothly, out with Littie cussess: that plaintiff then pro- 
ceeded om his trip, smi after snoountering bad roads in Iowa, washed- 
out trails and alkali deserts in Yyoming, and srosas in the toumteins, 
finally arrived at San Prancisco, having made the distance of 3,%25 
milena in 192 hours of actual runring time; that durine ths zhole 
trip the noise in the engine continued and was more pronounced at 
the end than at the beginning of the jourmey; that the car wos 

then placed in defendant's garage in Gan Francisco, where it wae 
everhaulet ard a mmbsr cf nes parts put in, and it wse then turned 
over to the plaintiff, the defeniant's agent sayine thet the car 
*was in gcod ehaps so far as he knew?" that the plaintiff then used 
the car about a week in can Franciaco, and drove it to Seattis, 
where he used it ten or fifteen milese a day for Live woake, then 
returned to 2am Francisco and left the car in a zarsce while he tock 
a trip around the world; that upon his return he ahipped? the sar 
to Chisago, put neu tires on it, "fixed it up,” and offered it for 
sale, eventually eelling it for £599. ‘There was also some evidence 
tending to prove that the ongine troudle, which sas the chief cause 
of complaint, was not caused by wear om the pistons or oplinders, 
but waz because the pistons “were fitted too leowe in the firat 
place." 

During the trial, the plaintiff attennted to prove that de- 
fendant failed to carry out ita alleged agresment to overhaul the 
ear without expense to hic upon hie arrival at son Frakcisso, but 
on the sontrary, head charred and colleoted from the plaintiff the 


gum of $895 for repairs made on the car at that time. The court 


Pulled thet this evidence was incompetent besaugse the plaintiff’ was 


"not suing for that." There was no error in the rulings Theres was 
no avernment in the plaintiff's atatement of claim under which such 


evidence was admissible. If the defendant was liabls for any azcunt 
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paid for feneral repsirs on the sar, such liability arose from 

a breach of defendant's promis: to mate such repaire sithout sost 

to the plaintiff, and not from anytreach of warranty show: by the 
evidence. The court called attention to the fast that no such claig 
was made in the plaintiff's statement of claim, but the rlairtirr 
did not chceose to armond. "Yo attempt was sade by the plaintiff to 
show that any part of the sum so claimad to have hear paid vas exe 
pended for the purpose of curing "ary defect in marufasture or work- 
manship.” ‘the excluded evidence wae apparently offered fcr the sole 
purpose of recovering, as dacagesa for an 2llesed brasch of a warranty 
of quality, the amount paid for general repaira om the mmchine. 
“uhile the formalities ef pleading have bear abolished by atatute, 
it is atill the law in the <amioipal Court, as in cther sourts, that 
@ party is limited, in his evidense, to the sleim he has ~sde: that 
he cannot make one claim in his atater™mt and recover upon proof of 


another »sithout amendment.” (Salter cabinet co. v. Tussell, 290 Ill. 


419, 420.) 


The save answer msy alzo be made to many other of the milings 
complained of. ‘The only warranty shoxn by the evidence is ths ware 
ranty scontsined ir tie catalegue, viz: “Cars sold by us are fully 
protected ani guaranteed for life against any defect in narmfasture 
and workmanship.” fhis warranty is not set out in these terms in 
the plaintiff's atatemant of ciaim, but isa set ferth aasording to 
shat the plaintiff olaimed to be its legal effect. ush statenent, 
however, is much droader than the warranty itecl@. The plaintirr 
attempted to vrova that the sutomobile in question wae defective in 
its design and plan of construction, and that this particular type 
of car waa afterswaria discarded by the defeniant as mechanically 
wrong in principle. the plaintiff also attempted to prove that the 
life of an ordinary automobile was at least two years, This evidence 
would have been competent if the warranty shomm by the evidence could 
be construed tc have the legal effect stated in the plaintiff's 


staterent of claiz, but all sush evidence was immaterial and irrele- 
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vant in view of the only warranty that was proved» The alleged 
agrescment to overhaul the oar in Sar Francisco without sest to the 
plaintiff was not a warranty, Dut was a special asreesont made 
after the car hui been purchased, the only sonsideration for which, 
if there wae ony, wae the supposed advantacs that vould acorue to 
the defendant by 4a demonatration of the wearins qualities of the car 
during such a trip sc the plaintiff was about to make. ‘he warranty 
proved was a warranty “against ary defect in manufacture and rork- 
manship” that sey exist im any oar seli by the daferdant, and such 
warranty continued “for lifes,” 1.e., during the life of that partic- 
vlar oar. The sori *manufacture™ as used ir this warranty, evident} 
ly refers to the pressssa or cperatior of senverting the raw neterials 
into the finished parts for use in the sutomotile, and the word “*work- 
manship” evidently refera to the character of the work done by the 
sortmen in the factory. It does not sover defeste in the desirn or 
plan of the sar, but only euch defects as may bs caused by or during 
the process ef converting thse rasa eatertais into Pinished parts, 
or by aome Llask of skill on the part ae, eines trinl judre 
was clearly right in excluding all offered evidence tenting to prove 
any defect in the deaiczr of the oar or the plan of its sconstructior, 
unless it could be shown thst such defect resulted from toms defect 
in workmanahip or in the process of manufacturing the several parts 
of the machine. 

Howeyer, the court alec excluded all offered ovidence 
tendins to prove that the noise in the engire ard tir »ther ports 
of the mechine was due to improper fitting of the several parts. 
In this we think the sourt srred. If all the parts were pronorly 
marufactured, and some of them worse so carelessly or improperly put 
together as to cause the noise, or "knock" complained of, the result 
would clearly ba a defect in workmanship; that ie, it would be due 
te a lack of skill on the part of the workmen in the fectory. Az 


above stated, there wa evidence tending to prove that the *knock” 
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or “slap” in the sngins was due to the fact that the pistons used 

did not fit the oylinders. If this be trus, then there waa au 

breach of the sarranty shown by the ovidenss, and the plaintirr 

would be entitled to recover gush damases as he aight be able to 
prove he sustained by reason of such breach. fhere was alao some 
evidense temdiing to preve that thea tirss were defective, either in 
manufactures, or workmanship, or octh. Yhe plaintiff was entitled 

to have thess questions aubmitted te @ jury, ani a2 to such questions, 
the sourt erred in directing « verdict for tie defendant. 

Appelise has ausigned certain croas-errora upon the resord. 
it claims that the suit was criginally brought szainst an L[liinois 
corporation naced “Renault ‘reres Selling traneh," but that after 
service was had upon such corporation ard an affidavit of merits wns 
Filed by it denying that it sold the car in qgueuticn to the plain- 
tiff, the plaintiff disccvered that ne had uade a mistate in suing 
the illinois corperation, anc filled an anuended statemunt of slain 
in shioh he insertod, efter the words “Henault *reres Seiling Sranch," 
the words "a Kew York corporation,” [t ia siaimed that this waa, 
in effect, an attespt te substitute sncther defendant for the aole 
defendant sued. the resord ehowe that there are two corporations 
of the anne name, one in New York, and the other in illinoia, and 
that shen the plaintiff discovered that the original summons had 
been seryed upon an agont of the illineois oorpeoration instead of 
the dew York corporation, he procured another «rit and it saz served 
in Chicago upon an asent of the New York corporation. Thereafter, 
shen the Hew York corporation appeared specially and moyaei-to dis- 
mies the auit upon the grounds above stated, ths plaintiff's attor= 
ney filed an affidavit etatinz these facts anid stating that the 
sords “a New York corporation,” #shich wers added te the plaintiff's 
statement of claim by the amendment, is no part of the defendant's 


eorporata name, and were added therete merelg “for the purpose of 


Gistinguishing the defendant that plaintiff intended to and vas 
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trying to sue,* from tho Illinoic corporation of thse samt naz. 
There waa no change of parties: there was merely « wrong service 
in the firat plisce, end en anucndéssrnt which did not sharge the name 
of the defendant, or substitutes 4 afferent deferdant. Jervice 
was had upom the cefendart who waa orirsinalily sued, and efter aush 
deferdant had made an ineffectual uction "to have the mit declared 
terminated,* it ontered its genmernl appesrance ard «ent to trial usen 
the merits. %e are of opinion thet the cross-errcrs ars not well 
aoszigned. 

For the reasons intiontei, thea Jutgueont of the <wmisipsal 


Court will be reverset and the causs remanded for a new trial. 


KEVSRSED Aso RESANDZD. 
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The defendent, iiugo Yreels, seskes by this appesnl to have 




















reversed an order of the Circuit Court, somsittins hie for sconte cpt 
of oourt in wilfully refusins to comply sith an ordsr of thet court 
poguiring him to pay to his wife, En Frecla, tho swe of {4 2 week 
as tosporary alimony, pemiing the hearing of the wife's suit for 
separate a erage bill charges the defendant sith cruelty 
eni adultery, ard allezes that he ie 4 tan of larce means, saith an 
incozs of ten or twelve thousardt dollers 4 geare he icferdant, by 
hie avorn anaver to the bill, denied that he sae guilty cf the charges 
mede agsinct him, and denied that he was poasssasd of as moch prover- 
ty ae fe atated in the bill of complaint. ‘12 anewer admits, however, 
that he is the owner of real satate amounting in value to et least 
414,000, exolucive of the encunbransea therson. ‘The defendant filed 
@ crous-billi, accusing his wife of adultery, and it is avident from 
the allegations of the original dill, the ansver thereto, anc the 
eresa-bill, that there ia a very bittor quarrel between thse to. 
‘Upon &@ preliminary hearing as to the queation of Altnony pendente 
‘Lite, the Sireult Court ormlered the defendant to pay 53a a week’ until 
the further order of the sourt, and “2% aclicitor’s feos. ) Ho appeal 
Was taken from that order, and apparently it was not senplied sith 

to any extent whatever. Several montho later, a rule saa entered 
against the defendant te show cauee “in peraon” «hy he should not 

be puniahsd for contompt for failiv- to seaply with the order. ‘The 
@efeniant appeared in person ir answer to the mula, and also filed 
an affidavit. From the showing made in the affidavit it sould appear 
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thea® althouch he 1 possessed oF conaiderable real estata, yet 

ail the income from the sate ls required to pay the intorest on 
inecutbrances, tax=3 an? other chargen thereon, or at least ts exe 
pended in that say, that he is sufferins fren atrophy of ts optic 
nerve, from whioh he ta nearly blind; thet he resently Invested 
several thonsanc dollare in a theatrical enterprise which failed, 
and that his only real income consisted ef such amcunts as bo may 
be able to esrn as an assistant te a real estate broker. The sourt 
thereupon asked the defendast to take the witrnes# atard, and upon 
being interrogated, it appsared thet at the time of the herring he 
was nesotiating four different sacsles of rasl setate, from which his 
expected commissions would emourt to at least S200. He claimed upon 
the stand that he had been obliged to borrow 7150 from hie erployer 
to meet his exnenses. Thereupon the court continued the hearine 
for two weeks, to ensahle the defendant to cet in aemea of the exnectead 
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conumiagsions,. (gpen the second heartnes, it avpsared that ons of ths 
gales had any shoued: but thet hie explorer, irstesd of saving over 
defendant's ahare of the csommisaior, had kent it to apply upon the 
loan atove sentioned. The court evidently thoucht thet thes» feate 
indicated ar. intention on the defendart’s part to svedea the order of 
the court, and azaiy contimred the hearinc, with the satatetent that 
he miat pey st least G2! or account of alimony, or he vould be come 
mitted for contempt. hen the next hearing cane on, the defendant 
Clainsi that he het Sean unahl 4 Repeat than 19, shieh he offered 
to pay to the complainant. ‘hereupon ths court sijudced him cuilty 
of conte=pt of court and entered the order appealed from. , 

Wa are of the opinion that the sccurt wae fustified in enter- 
inz ths order of sowitment. rile it ie true that there {a no 
@vidernsce to corntraciot the defendart's atatemert that it takes all 
Bis incomes to pay the charges upon his real estats ard his own ex- 
Ppenaesg, yet we think it fairly appears that he sould have raised 


the small amount suctrested by the court, if he shese to do so, and 
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that hie atlitude Sefore thy court sas that of a man who gould, 
but would mot, cowply with the order of the court in any reapect. 
vhe record indicates that the shenvellor aay very lenient under the 
| Gircunstances, #hich, no doubt, was prompted by dus consideration 
for the physical sondition of the defendant. if he had shown any 
&ttegot to comply with the order or the court, doubtless the chan- 
Gellor woul net have considered it necessary to sommit hin. 


bhe order ot the Jircult Court vill be affirsed. 
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HERI BOSCO, a minor, by her ) 
t friend, ANGELO 50500, ) 
Appelles, ) APPEAL PROM 
( zd 
VBe i ) SUPERIOR GOUERT 
) 
H SYORE OF GUiGA9G, @ corpor ) COOK COUNTY. 
} 19 ae 
\ Apel t ) o I.A. 1 


ty ? 
4. i 
Mie JUSTIN FITCH deldvéred the opinicn of the court. 


this 43 an appesl from a fudgment of the superior court in 
wit brought to recover damages for personal injuries suatsined by 
elles. ihe suit waa originelly broucht against the “ostor Store 
the Jrabowsky Powsr arson Vompany, a ha ene oe Vhe declaration 
AOA ted tty Couren.\Usee oe Cova at 
reed that at the time of the accident ‘tne Gates aceeanes & denler 
uto-trucks, was cperating, driving and manaring certain auto-trucks 
the public streets of the city of Chicago "in conjunction with 
defendant -oston Store;" that whils the plaintifr fo>pelles), 
seven yoars old, was croasing sadison atreet st the interesction 
lina otreet, ard waa in the exercise of such care ard eaution for 
own safety aa might os expeated of a child of her tender years, the 
ndants a6 neeligently drove ons ef their auto-trusks that through 
negligence, the auto-truck ran irto the plaintiff and threw her 
Broun, causing divers serious permanent injuries. To this 
ation the Joston store filed a plea of not sullty, ond three 
fal pleas, whioh aver that at the time of the accident, the “oaton 
did not own, manage, operate or drive the auto-trusk in question, 
in conjunction «ith the jrabowsky Power Wagon Company or othere- 
and aver that the auto-truck in question wus, at the time and 
of the accident, owned, cperated, driven and managed by =x =xxuork 
Grabowsky Power Yagonm Company. Upor ths trial, the plaintirr 
ec a non-suit as to the irabowsky Power \iagon Jompany, and the 


proceeded as avzainat the soaton Store alonesxca verdict was re- 
in favor of appellee syainst appellant for 215,099. Unon the 
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tion for a new trial, appellee romitted o3,°00, whereunon the 
tion was overruled ari Judgment entered for $12,009, 

AS we have concluded that a new trinl must be had on account 
the error hereinaftor stated, we refrain fro- reciting the facta 
Getail, and from expressing any opinion on the evidence. 

Under the special pleas filed, the question whether the driver 
the auto-truck sas the servant of the Joston Store or of the vaROn 
any was a material issue in the case. rhe direct evidensa intro- 
ed by appellee wpon this issue merely showed that at the time of 
accident, the auto-truck waa driven by a man named Tubbs, that 
other man (who afterward appeared to be an employe of the “oston 
re) wae riding in ths truck at the time, thet there were soma boxes, 
packages of merchandise, and som: burlan, in the triskt, that the 
e “boston Store” was painted on the outside of the trucy, and that 
nene of the Urshowskg Power wason Company was on the runnin sear. 


5S wis prima facie evidence cf pcssessien and contre] by the faston 





re (P. ¥. We % Ge fty¥e CO. ve Oallaghan, 187 Lll. 495), but thie 





me racie case wos subsect to bea overcome and rebutted by other evide 
e Appellant introduced sore evidence tendins to prove that at the 
of the accidert, the auto-truck was cwmed ard controllad oy the 
beowsky Power Wagon Company, who were carrying goods belornring to the 
ton tore, under an arrengement of zone kind betweer the Yaron Come 
and the sosaton Store regarding this service. The sourt refused, 
ever, to permit appellant to show what the agreement was. Avpellant 
ered to prove that about cix wee*s prior to the accident, the Wagon 
any (which, as abcve stated, was a desler in auto-trucks) made a 
position to the Boston Store to put ene of ite trucks in ues carry- 
goods for the joston Store between ite warchoucs and its department 
6, Tor the purpose of demonstrating the efficiency of its trucks: 
the Wagon Company would furnish the truck and the driver, pay the 
8 of the driver, who should cperate the truck, furnish all the ofl 


gaccline, and pay all other expenses of the trial or demonstration: 
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t the Boston Store accented thi« proposition, ard the truck wag 
& operated under this agreement at the tine ef the accident; that 
was operated under what is known «9 « demonstrator’s ligenge: that 
Boston store had not purchased the truck, had no gontrel of any 
ever the driver other than te point out tha way he showld fo: 
t the goods wers iceded into the truck, ard unloaded from it, by 
loyes of the Joston Stors, and that one of such employes scmetines 
mpanied the load, but without having ensthine to do with the oner= 
on or management of the truck. 

in Foster v. Wadawar th-cwland UOe, 188 Ill. S14, a girl seven 
8 Old was on her way frer school in Snicage, ani was creasing Clark 
t at the intersection of Polk atrest. she walked on the north side 
the sroseing, going weet, when ahe waa etrick by & wagon and kiliea, 
wagon hed the name of the fadaworth-Hevland Gompany and its place 
businese painted thereon, dui it appears’ from the evidences that the 
ver wes in the employ of one umiddie, who ownsd ths #220 and had made 
ntract with the Kadaworth-Nowland Gomparny to do its hauline for a 
ecified sum per week. It was there said, in substance, that while the 
t that the Wadsworth-iickland Company's name was painted on the wagon 
prima facie evidence of posséasion ard control by thet company, yet 
& prima facie case was overcome by proof of the facts above stated, 
ch showed thet smiddie w.» an independent contractor, and therefore 
t hie driver was not o servant of the Wadeworth-Nowland Company, and 
t the latter was not liable for his neglizence. 

in Pioneer Construction COs Ve Hansen, 174 Ill. 190, it was 
: “He de the master who las the choles, contre] ard direction of 
servants. The master renmaina liable to etrensera for the nerlicence 
is servants, unless he abandons their control to the hirer. dOontrol 
ervanta does not exist, unless the hirer has tho right te discharge 
and employ others in their places.” ‘this decision was cited with 


val in Harding v. St. Louia Stook ‘ards, o4u Ill. 444, and in 


lly ve People's Gas Light vo., 249 Ill. 162. 
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Under these decialons, the fact of ownership and control 
ing been made an issue by the spasial pleas filed by appollant, 
was competent for appellant to prove the exact ruturs of the ree 
ion between it and the dagon Company, in order to determine wheather 
bs was a servant of appellant, ami it wae error for the sourt to re- 
be to permit suoh evidence to be introduced, when properly offered. 
the witnesa who was on the stand at the time the offer was made, had 
tified to the matters cortained in the forvui offer that was MAO, 
would certainly have hsd a tendency to sustain the pleas filed by 
defendant, and thereby exorerate arpellant from liability. ‘he 
or wae therefors prejudicial to the rights of appellant. 
ror the error indicated, the Judgment of ths Superior sourt 


1 be reverse’ and the cause remanded for a nev trial. 


REVERSED AND HUMANDED. 
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A Ae PIXLEY, A 
Appellant, APPEAL FROM 

vs. PMUBLCIPAL COURT 

3, . OF GHIGATO, 

? 


| /  495T.A. 435 


Mis JUSSICE ITOH delivered the opinion of the court. 


‘+ 


NOLS COMMHRCLAL MEN'S 
LATION, ‘ 
Appellee. 
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in 1903, the 11lirto4a-ommorcial Yen's Asacotation, appellee, 
ed its accident insurance policy, cr membership certificates, to 
gon H. Pixley of uffalo, New York, which recites that in coreider- 
on of thse statements and declarations sontained in his applisation 
membership, which application "is hereby referr#i to ani made a 
t of this contract,” and in consideration of his adrissicn fee 
d, suid asscolation “dess hereby receive” ssid Pixley as o member 
said association; “and upon the consideration aforesaid,” and the 
her consideration of the payment of his annual dues and aseessrerts, 
case of the accidental death of said merber thers shall be payabhs 
Ella A. Pixley (wife) of tuffalo, Ne. ¥. s 2 * within ninety days 
r thse receipt by said Association of satisfactory proof of the 
eninz of said accidental death, the sum of 28990.90 3 + 5 in ace 
Pdance with, and subject to, sash and all of the provisions of the 
laws of said Aasoctation, » » » which said by-laws ars hereby referred 
and made a part hereof a: fully oa8 if they wsre recited at lenrth 
the signature hereto affixed." 

the application for membership signed by said Wilson Pixley 

tains the following paragraph: "i agree that the suid Assovcintion 
1 not oo liable under its certivicate of membership for any injury 
ch may happen to me while under the influence of intoxicating liquors 
Marcotics, or ir consequence thereof, + * » nor from intentional or 
tenticnal takings of poison.” 

fhe by-laws referred to in the membership certificate contain 


following provisions: 
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ciation in good standing ahall, through sxterral, violent and 
accidental means, reosive bodily injuries which shall, within 
ninety daya from ani after the date of said acolident, and ine 
dependentay of all other causes, result in the death of said 
member, and only in such case, the beneficiary named in the 
application of said member + + 9 shall be paid # » s within 
ninety days after the receipt by the association of proof, satis= 
_ factory to the Soard of Lirectors, ef said injuries and of the 
accidental csuse thereof, the sum of «ive Thousand Hboliars,." 


"Arte 7, S6C.e 3. Whenever any member of this asao~ 
i 
| 


"arte @, S8c. 8 This assceiation shall not be liable 

_ to any person for any indemnity or benefit for injuries = » # 

resulting from an accident to 2 member which happens while said 
_ member + # » was in any degree under the influence of intoxicat- 
, ing liquors or narcotics, or which shail happen on eccourt of, 
' by reason of, or itn ccnsequencse of, the uae thereof: »* » 5 or 
in case diaability or desth shall oocur as the result whelly or 
0 partially, directly or indirectly, of any cf the followins causes, 
; conditions or acts, or while the injuréd member was under the in- 
_ fluence of, or sffected by, any such ouuse, sondition or act, 
: to-wit: + » » intentional or unintentional taking of poison." 


: On Septenber 24, 191ll, said Wilson ii. Pizley died in 4uffalo, 
ow York, while a member in good standinz of the defentant aggosiation, 
‘ron an overdose of morphine, self-ndministsred. On proof of death 
eins furnished to the assceciation, it denied liability, whereurnon 
Ppellant, the beneficiary named in the policy above mentioned, brought 
uit in the ¥unicipal court of chicaage to resever the amount of ine 
femni ty provided for in the policy. Upon the trial, thse court instruct- 
@ the jury, at tho slose of all the avidence, to find the issues in 
favor of the defendant, which was acoordingly dons, and from ua judsment 
Mmterej on that verdict, the plaintiff appeals. 

+ essentinl facts aro undisputed. [t appears fren the_avid- _ 
mee that prior to his death, Winer Pteiey wan the-tuffale represen 
Tiive-o8—extenet.ve-vuciness interests: that he. nesttet ty -2-apart= 
nemt in that-eity,; and 433, possessed “a summer home and fare onthe 


eee woo aubject to severo attacks of headache, 


and on two or three oocusions, many yeara before his death, he had 


taken. morphine to relieve the pain; that in September, ISTT, his etfe 
eet-at tne summ:r- home; andthe city apartueant wre ecoupied by two 


women, employes OF the deceaved+ that on criday, September ce, 1?ll, 
€ ; As* a 
ey tcld one-of-thesd wongn’ thi t he had not been well, and was 
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Pvc 8, and—“#sarted—toe rest up, as scine-to- his fart to atayon 
nth or six weeks and take care.of his crapés:" that the following 
ing he appeared at the apartment and said to the woran who opened 
door for him, "1 am awfully aisk, and wart to come in and go to 
a3" that he ales that he did not want a doctor, but merely wanted 
rest; that he went into his bedroom and shut the door: that—tke- 
heard him moving around in his room, and about noon, he sant tex 
or hia..grip;,-and-eent word to his wife "that he waa ot the 
artment being taken care of, ard for her not to worry:” that ho ats 
thing that day: that about two o'clock in the aftsurnoon, ore of the 
m stepped to the door of his bedroom, cpsenesdi it and asked him if 
“wanted anything, receiving o negative reply; that he waa then stand- 
in front of the dresesr, holding a bottle sontalning omall white 
ets; that he hai two or three of the tavlets in his hand, and was 
Mting out others; thet in reply to an inquiry as to what he was 


ng, he said it was “somethine to euse the pain" in his head, “some 





Gine he got «at the drugstore;" thet he asked for a slase of water, 


by 
be 


handed the bottle containirs the tablets to ths woman, who took it 


iom the room and Left it in a bedroom adjoining, where it was found 


_ ar 


next day; that about half an hour later, he became nausoated, and 


& 


pal into the bathroom, but returned to his bedroom a few miruts= laters 
COAL 
. -ebout siz -o'siosk in the evening, he cams ont, partly dressed, 


be tothe kitchen, where he ani ted with the woman for an hour anda 

’ that he said he felt better, and thought he would co to the farm: 
u t he then wert back to the bedroom, dressed, and cure out with his 

and overcoat on, amoking a cigar; that he gst down and talked for 

another half hour, and then, eaying that he felt “shaky,” he returned 
to his bedroom, undressed and went to bed; that during the nicht he 
grew worse, and in the morning two phystcians were called, but they were 
unable to arouse him, and he died about eleven c'clock sunday evening: 
th t an autopsy was had, and thy doctors makiny 1% certified "thet the 


findings were consistent sith morphine poisoning,” and “that no other 


{ ” 
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e of death wos found.” it waw stipulated in the recor, however, 
Mthat the deceased died from an overdose of morphine.” 

Appellant's first contention io as follows: ” eee AB 
is a conflict between the provisions of the policy and the by- 
® of the compsny with respect to its liability the provisions of the 
policy must prevail." ‘the alleged sonflict thus referred to has ita 
posed busis in the fact that the policy providea that “in the case 
the accidental death of suid member, thers shail be paid » » «+ the 
of five thouasnd bollars;" while the by-laws provide that “""hen- 
any member of this asaociation in sced starding, shall, throush 
yxtermal, violent and accidental msans, receive bodily injuries which 
1s « » result in the death of said member, and only in auch case," 
the prescribed indemnity shall be paid, it ia urged that under the 
above quoted clause of the policy, standing alone, appellee ia only 
required to prove that the death cf Silsaon bh, Pixley waa accidental, 
regarsless of the means or cause of death, while under the above quoted 
provision of the by-laws, appellee it required to prove that tha death 


of Mr. Pixley was the result of bodily injuries received through 





accidental meana; and, applying the well-known rule of construction 

t requires ary doubt or ambiguity in an insurance sontract to be 
SClved in fsvor of the insured, it is insisted that the tarms of the 

policy must control, and that appellee ia ertitisd to recover on proof 

that the deceased knowingly and intentionally tock the quantity of more 

Phine causing Bia death, because (it ts said) "euch death was accidental, 

although the means were not." 


We do not find it neceesary to follows this argument or to 


determine whether it would be sound in a proper case, for the reason 









t there ia no such conflict between the volicsy and the by-laws as is 
sed. iy the express terms of the polisy, the liability of the 


y ia made aubject te all the provisions of the by-laws, whioh are 
rein expressly referred to and made a part thereof. The applisation, 


licy and by-laws acre all parts of one and the same contract, and 
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nm so considered, there is no auch doubt or ambiruity as would 
wire, or authorize, the application of the rule of censtruction 
ve mentioned. it follows that it was inounbsrt unon aprellee to 
ve not only that the death of the decess*) was aesidental, but that 
Ih death was caused by “external, violent and saccidertal means," and 
t it was not caused by the "intentional or unintertional taking of 
gon," nor while the deceased was under the influence of any narcotic. 
It is insisted that the svidence fairly tended to prove rot 
y that the death of Wilson Pixley from an overdose of morephine was 
idental, but also that hiv death fro: that cause #as "the result of 
ily injuries received through external, violent and accidental means,” 
hin the meaning of those words as usgsd in the vy-lawa. oth these 
tentions may be conceded. an accidental death is one that is unde- 
ed, or unintended. The antithesis cf the word "accidcertal™ is 
entional." ‘There is no evidence of any kind in the record terding 
prove that the deceased toc: the ovardoss of morphine with the in- 
ntion of causing his death. On the contrary, all the evidence tende 
prove that there wos an srtire abserce of any “otive that would 
mpt the deceased to take his life, and that his only motive in taking 
ine on the day befcre he died wes to obtain relief from the very 
ere headache from which he sag suffering. “he evidence is all to 
effect, and is witepated, that morphine may be talren in amall 
ntities, suited to the phyeical condition of the individual, rot only 
hout harmful reaults, but with vereficial results, in many cases, 
that it is only an overdose that is poisonous, or necessarily ine 
ious to life, in any case. it may fairly bs inferred from the 
dence that the decesseid did not mow what quantity of morphine con- 
tuted an overdose ir his osse, either because he was not Pamilliar 
th the effects of morphine in general, or because he did rot know what 
ntity would affect him injuriously. In either case, the takings of 
oisonous dose of the drug was evidently far from his intention and 


therefore accidentel. That 2 death so caused is "the result of 
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Mily injuries reosived through external and violent means," within 
meaning of such a policy of insurance, wus aquarély held in Healey 
Mutual Accident Aascoiation, 155 Ill. 886, In that ease the court 
paid: "if a person should receive a sun-shot wound in the body, ro- 
iting in death, it would be conceded that death ensued from violont 
external means; for a like resvson, poison tazen into the stomach, 
fucing death, may alzo be treated az an external, violent means. 
ed, we ars inclined to concur with what was said by the Vourt of 


ie of New fork, # » + that where a deuth ia the result of accident, 


be 

ie 

' is unnatural, (it) implies an external and vielent agency aa the 
e." 

ie 4 


Conceding, however, that the evidence tends to prove that the 
eased came to his death “throuvh accidental, violent ard extemal 
ans," within the meaning of the policy in question in this case, it 
B not follow that appellee was entitled to resover under the terns 
said policy; for, under another provision of the polisy, ths aaso- 

dation was exempted from liability if the death of Yilsor Pixley re- 
from an accident which happened whils he "was in any degree 
er the influence of narcotics, or in consequence thereof," or if his 
th resulted “in whole or in part, directly or indirestly, from the 
mtentional or unintentional taking of poison." it is clear from the 
idence that morphine is a narcotic, and that he was under the ine 
Ince of such narcotics (intentionally administered) at the time of 
death, It is almno olear from the evidence, that while morphine is 
@ poiaon in the aense that it isa necessarily injurious to life when 
ken in proper doses and under proper conditions, yet an overdose of 
rphine is poisonous, fhere 1s no conflict in the evidence se to these 
ts. As above stated, it was atipulated that Wilson Pixley came to 
46 death as the result of an overdose of morphine. Under the evidence 


m this case, therefore, this stipulation amounts to an 2dmiasion on 
lant's part, that the deceased came to his death by taking a 


Sisonous dose of morphine. 
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If the larguage of the polioy in this case merely exempted 
he association from liability where the death was caused by the 
‘taking of poison,” (that 13, if thoes words were not preceded by the 
rds “intentional or unintentional,"} we would have the highest suthor- 
ty for holding that such an exemption would be unavailing as a defense 
yo an action on the policy, unless it were shown that the taking of the 
104 sgonous dose waz designed amd intended to cause death. suoh wos, in 
fect, the holding in Paul v. travelers’ inSe COs, Ll He Ye. 472, cited 
ith approval in the ilealey cass, supra, ani followed in Travelers‘ 
ae Go. ve Dunlap, 150 ill. 642; Metropolitan Agcident Association 
fp Wroiland, 161 ill. 20; and Travelers’ ina. Jo. ve. Ayers, 217 11). 
90. in all of such cases, the court held that in the absence of sny 
jamguage in the contract that clearly showed an intention on the part 
if the insurance company to exempt itseif from liability in caso of the 
weidentul, es well ss the intentional, "taking of poison,” the szenpe 
ion sO expressed must be construed to cover only cases of intentional 
waking of poison. vy the terms of the policy in this cass, however, 
he exemption expresaly covers cases of accliental, or unintentional 
taking of poison, us sell as those where the taking of poison ia inten- 
flonal. the language of the exemption is: "Thies association shall nots 
96 liable to any person for any indemmity + + + in case + = = death 
hall oscur as the result, wholly or partially, directly or indirectly, 
f the + « » intentional or unintentional taking of poison." ‘There can 
b6@ no doubt as to the meaning of this clausé of the policy, and there 
is therefore no room for the application of the principle that in cases 
of ambiguity, the doubt must be resolved againat the insurance company. 

It therefore follows thnt upon the stipulated and undisputed 
bVidence, appellant was not entitlst to rssover, even thoush tho tak- 
ing of the overdose of morphine was accidental, amd the death was caused 
by Accidental, external and violent means, within the meaning of the 


Policy in question. 
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Finding no error in the recor! among thoss assisned and 
jussed in the briefs of appellant's counsel, the judgment of the 
pal court will be affirned. 


AFF IRNED. 
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SAMUEL KOTHEART, \ ) 
| Appéllee, ) Alg 
‘ 
va. \ } iROULT COUR’? 
MARSJALL FIXLD & GOMPaARy, 0CK GUURTY. 
Appéllant. ; 
% J Q 
\ Fi 1 O5 L.A 6®iititi*@ 1 Q LU 


| Me JUSTIVE FITCH dd}iveres , the opinion of the court. 


% = 
t, , 
Be ase 


‘his ia an appeal from a Judgment for 3500 rendered in the 
Ciroult vourt upon a verdict of a jury in ea personal injury case. 
At the close of the plaintiff's evidence, ani also at the close of 

ell the evidence, the deferdant moved for a directed verdict in its 


favor. Both motions were denied ar: proper exceptions taven. ‘whe 
Dmotion for anew trial, suftsr the verdict was rendered, was withdrawn. 
The errors assigned are that the court erred in denyine the motions 
for a directed verdict, and in donying defendant'a ~oticn to exclude 
& part of the plaintiff's evidence as hearsay. 
the question presented by the first of such assignments, is 
whether there is in the record ary evidence fairly tending to prove 


(.ibby v. 


the declaration corsists of two seuntsa. 


the material avormerts of the declaration. Gook, £222 411. 


208.) the iret Rilsces, 


in substance, that on December 25, 111, the plaintiff, a minor, was 

in the defendant's employ, and that the defendant crdered the plaintiff 
to ride on tcp of one of its was ns, which was heavily loaded with 
Merenandiuse, and to guard and protect the various articles of mer- 
chandise comprising said load; that while the plaintiff waa riding 
On said louded wagon, and was in the exercise of due care fcr his cwn 
Bufety, “a certain vice-principal of tha defendant, and not a fellow 
servant of the plaintiff, oarelessly and negligently drove, controlled 
and manazed said wagon along a certain public atreet in the aity of 
Chicago, county of Cook and a@tate of Illinois, known as Clark etreot, 


at and in the vicinity of the intersection of sail Clarh street with 
1éth street, in said city, and under a certain bridge or viaduot then 


i yyeaenros arene 
see lhogga 


: i 2 ov. 
* a 


Pg Ay ein 





erry AON ARGU x Gale 14 - 
> - - 3 TCT is 
ep Fd > 7 — = & } £z “4 
ax i ae F : 
“4 jf @hia kh. 4S as f 





eéyues ets Go mofateo ord, batevt heb HOLL AVITERL Hl ees 


Dany a esd 


Sat : 
eff ti oovenimes: 9OF tot freagigh « rot mai ie oi ol erat “= 3 


¥ 
«S586 yuri crt loworveaq a “f wrist « % toliviay R MOCK triou ttuetto 










- Wy ae wen : : ; : HES Sef Semel 
‘Go Secs St} Ja caie ine ,eonedive et Vbntate en? te sale ong F 3 


“ela 


edi wt Solorey Lesoetif » to? hewan dnepreteb eed |\sonebive ons por 




















ne 


efi  .netad Bcneisivenkte deqotg its betroh erew une £3 on t08 
Sart Be gee ,beteboet aew Jolie ocd 
avoktor ens artyrab ai bets tition Bris deca ers berpieas 


ebufcxs of soife~ ae Inabsetob qerieee. ek bree to Lirtey: bosveut 4 a “—: 
: coer oe 

VHuteerl Gs wore hive a Trtento ta ond ‘0 S52q | 

; heen 

Ri ,wineysyines suua to to rey ety yet Sedeennng rotdogyp ent 
7 : ae : : 7 : OM 2 
evot? OF RAlbasd Yitint sagebiva ya Monet ang eal al wang raddodw 


eas 
= S : : pas ee 
fii 885 ,Hoo wv yslt } +o NMiuasloe® edd to airennove fatresem ont 
Zee atlomrpses. 
: ed a Deny ay 


é 9 Oe £4 ait ‘agence ows Yo ese Leno noreu & a . 
” comet 12's tev eS 30 ed too hefleeloeh aft ( one 
aur gtcein &#& .tlin ale ed ef fol yfh tedmesed no dacs seorededue at 


“itdetsle erie tewebre gees: b etd gerd bos eyolqne 2! diusbite eb ortt: ak 


a) 
“ 

3 
~ 
* 


ty beSrol vilvasii aes Hoirk orm now at to eno to qot no obit of 


“tem Ic roisiten evotiay cad Joasorwg bore: Seema os _ ou theater 


arifia ene “iF ulife atid eilew dais sbaol bias nerintnenaal: eatbnarts 
Wo Plt teh et euh 45 HARE DTS RO ois ot saw bis ,roxes bebsol bios ne 


’ 





BOife? a2 for inn ,oreiyster old to Loy torineeen ty ntstres a*® wietse 


beflertinsen ,evec* yLliree linen bra-y (eneLomee « tts: ntotq ants. to jnavt08 


RO yilo wil wl sontse st ideg aindreo b sca roRew blae Senanam bra, 
eJootis fuel se wot cn tom F lid to atdae bev #909 70 awe * 
figiv seeds: i Li tan %e noldpeoresenk ons ‘to Awintoty eg ak on 


teks Joubwty +0 dubia *hearee ry woke bevw wXsto bee at sfo0qse, 





extendinz over suid street, at a height of, to-wit, one foot above 

the top of aaid loed, without informing the plaintiff of the approach 
of said wagon to said viaduct, or of the danrer of passins under the 
game; and by reason thereof, the oluintiff atruck with rreat force 

and violence aguinst parts of said viaduct, and wis then ard thereby 
thrown from said wagon and down on tho street," etc., ard was seriously 
injured. 

The second count contains the aume avervents as to the em- 
ployment of the plaintiff, the loading of the wagon, the allezed negli-e 
gent order to ride on top of the load of merohandise, without informing 
the plaintiff of the danger that would be incurred by him ir going 
under railrosd bridges and viaducts extending across public etreets, 
and then avers thet while the plaintiff was exercising dua cars and 
caution for his own aafety, the defendant moved said waron clone Clark 
etrest and under a viaduct near the intersestion of sth strest, "ard 
by reason of the said great and durserous heicht ef sai! load, snd its 
Close proximity to said viaduct or bridge, the plaintiff then and there 
struck with great force ard violence against the parts of sai! viaduct 
and bridge, and plsintiff was then und thereby thrown from usid wagon,” 
étc. 

it will bs noticed that in each of said counts te imusdiate 
cause of the injury allesed in the declaration is that the plaintiff 
struck or was atruck by «2 viaduct while sitting on ton of the waron. 

We are unable to fini in the resord ary evidence fairly tending to 
Report this averment of the declaration. No witness teutified that 
* was the fact. it sppears from the evidence that there is a bridge 
er viaduct crossing Clark street sbout fifty feet north of 14th street, 
which is fifteen or aixteon feet shove the ground. the plaintiff testi- 
fied, however, that he did not know this fact; that he had never seen 
4t ahd did not see it on the occasion in question; that he was sitting 


on top of a case of goods in the rear of the warfon, about twelve feet 
above the ground; that the front of the wagon Was piled up with parcels 


: 




























evyotin font ome .tivead yte. dagles & 3a ,tearda Shaw TOVO. ag 
doseacee oF Yo Da beefed < gets 7a chore k “Guede te 2bs0l Bins t0 
ady taba extwesa to Novgh ett RO) sae adoubaly Hla oF angen | 


gor701 Jeo aste Kouerde That da wit * os1eds nano ys 


ydevred? ba stefid Bow OTM ater ts hy Giese TO Boga tontage & 


yiedolter sew bre + E70 "des She ey fo mwoh heb rogew, bhoe 
> ae A 


=& es af be SHR TeYS erie Bee - eithad ros: ne beODee 43 
: ees 


_ sHigen Hoga iin et. Ree wis 83 “fieol ers (Piganiete. wae 


anbemtoterk tuais fs au Ebadigrtant 39 bool ets Te qod nO obits 08 
. wriow wh sii gd betwueri od hie Sacks inanal. oils. ua ne 


Geers gtictic‘eeotos | 1 Fieve Pa bioupely rue aognind Tien 


hee erA0 ‘enh aelelptex, saw “ett arg nas ob Este tact orev. 
 dael marek : ‘tutus 3 hee hia Jeeta Tek Bits Wletee ele se 
7 gourds ati r ta not sgeamment es THO toubaly Ss sebass 
fortas gd ot fae PAD, jet gyoren (eh bie 1 aeTR btae ouia' 70. 
Meche Wey Witelela etd geubsid 13 Joubaty. bian od ot ya tml 










doubety Lies. lo ettag wis suecttape voneso fe bes ooTwt feora gh 


ada rhea: Sit.) BOeiREt blag to OBE at foisS ben ives ‘ed Lobw a 
a qitinté ts G4. Fett ot mitetaloels arte mt bereL se wont et ene" 
— ety ‘tr ae wo srrbidia ef Elia dovcaiv ed a ae 
‘@? meibte) viiginl oonetitve yo. rroced eit “a opt of older 
‘Pett LeMisest eventiw ai MOtderloes wht Io gr eoreva ein 
evant! jails -sattebive ad mort stasqce $1 toast ed 
Soeate nasal ne iffror see: voll) 2uetio peesse tals sntusore se i 
: 4 
Tthinkeig eh” .beoern ey svete. vont nensx in "s0 roast 


mos Tove bus en att rt5et tes wort Oa, ah oe sat 


higher than the plage where he was sitting; that he remembered turn- 
ing from izth street into Clark otreet, but that he did not notice 
how far he had gone south of lith street wien the acoident happered: 
that as the wagon waa going south (somewhere) on Jiark street, he 
“felt something hit him én the back,” and"dreamt he was diving off,” 
and knew nothing more until he awoke in tne hospital. fevertheless, 
he several times used the expression in his teatimony: “iwhen | was hit 
by the viaduct,” or worda to that effect. It is clear from his evid- 
ence thut he did not at the time of the acciient, nor at the tine of 
the triel, know what hit him in the backe His staterents that he was 
hit by the viaduct, and thut the accident hapnsned at tha viaduot, 
were mere inferences or conclusions on hie part. “or this reason, the 
defendant noved, at the close of the plaintiff's teatimony, to exclude 
auch ataterents. This motion was denied and exception takene This 
Was error. 
ine only other evidense in the record aa to the allered fact 
that he was atruck sy the viaduct is that of two witnesses who testified 
that after the accident, they ssw him lying south of the viaduct, in 
front of « saloon at the corner of 14th street. Neither of such wit- 
nesses, nor any witnese who testified, saw him when he fell from the 
wagon. ‘The ruling above mentiones was therefore errer prejudicial to 
the plainti?f; and aa the evidence which was thus permitted to stand 
ie the only evidence ir aupport of the allegation that the plaintiff 
Was struck by the viaduct, it follows that the ruling of the court in 
denying the motions at the cloae of the plaintiff's case and at tne 
close of all the evidence, to fini a verdict for the deferdant, were 
also erronecus. 
it ig also oontenied that the relation of fellcw servants 
existed between the driver and the plaintiff, and there is much force 
in the contention. as, however, we have reached the conclusion that 


the case must be remanded on account of the errors already indicated, 


We express ne opinion upon this question, which 1s ordinarily a queation 


of fact for the jury. 




























Fe 


- arti beedmerei 6 4 Fuchs ggieted fe danw eel VESiw eomlg od arr os 


7 


7 : a 7 7 
: cites far ih orl guatt auc .teense sell ote geetse atGL a 


presegger! Tvekibeow at! mein Saonts eu ogs To fgoa enop batt et 

es ,teeass drat. oo (everlwoerea; Ajvoe AMER BBR NORVF 

* Fro yeavif saw oi denesb boa ",toar ong mé wld Sid gerke 
yrneiotgwevet cletievod eae -!f atowe wi Lidge eraa gerbe o 
wt RET eréust ' rerowiisod ult vf wo.eneagize and bert be 
~bive oe hat vwOey Toes wh Ji wehoekeo gaad ag AUOW YO ae ey ; 3 
Go ants air sy “py ySNeailoow ait Yo ante wilt dH Joe bib od . 
— ea Jgctt Etro sagse afi sxowd eu cfom ed ein gate wool « 
foie ty art) da hermit Swwosigcom we dusky bv etouba ty e 

end ,tonaey eld FoR +t rast adit eG eriolauforses 409 weonerro tert 


ebitficre of swron tines ers gai srit io seats ets ga sane te 
his 
















hi ‘ated woldvasee Bme Batra enw creitarm adett edt 


: sont Bons Le ams oF 56 oa ow ens al aoebive ‘ratte tro 
4 


dealt liecs fi meRuMNt iy Ted Th Jad af fouiwty acid ya youttda 


mt Qdoubaty Gos YW gue yuku the wee wens ioebtoos ond + 

otis coe ‘io “ovate -G6oS4ae roar %o verre wir da apoatee at 
: 283 tioe® [it of were mis oan ,f WERE PEGS sogte . word Le aon 
Ot fetetbolenr totde ovotetarion as, mae? bone evade aot ia ext ; 
7 Bigs 93 bess iors suse owy ete e ¢ oi bee Ae wa bes sonant fale 
Sh tietnte eng sate sokiene lis a *o dtogeain <b gortebive it 
rh S4G0D ONS Bo yeilus es Junt awollo® tf _doubs br ext v3 
eit te hoe «am ow titintoig odd io eeels offs a ano tion ond gn 


ot 


tO gfrahowites wit vot tolb say © pees ad <eouebive arta ile 


7 
Smharioe wolle? to volduslot wit seelt Leperednos ocala @f $1 


“ 


D4 ous at overit bus .Witcteia eft Low aeveab ole avers 
Rotenlons Of2 beXoKed even ow PTOTSWOF (BA otto bn 
_— Ybnertis aterm off to seuohbew ma iedre a 


~4- 


For the reascns indicated, the judmment of the Jireuit 


Court will be reversasd and the cause remanded. 


REVERSED AND FEY ANDED. 
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‘Ce 
re Ketate of LIZZI ibe, PA, / 
Appeal of JOHN LA PAJ, 
Appellant, / 


APPYAL FROM 


Vo. j 


if 


OIROUIT COURT 


W. DEVINE, Adtdnistrator of the QOOK COUNTY. 


ate of LIZZ1u Ads, et aleg 
a3 pt a 


(Ay Appslle : : 
an VA 195 L.A. 149 


Ms 
WR. JUSTICS viral deltvered the opinion of the court. 


On Saturday, April 18, 1°14, which was the last day of the 
» 1914 term of the sircuit court of Cook county, that court, 
brable Adelor J. Petit presiding, entered « decree overruling ser- 
objections made by uppellant, John Lavase, to un order of dlatri- 
on in the matter of the sstate of Lizzie LAParze, deceased. ( The 
@ in which such decree wig entered had been heard By Judge Petit 
ovember, 1015, and at the conclusion of the hesring, he took the 
under advisement, saying thet when he had reached a conslusion, 
ould notify counsel of that fact. At acme time between one and 
o'clock in the ufternoon of April 17, 1214, Judge Petit's minute 
rk, by direction of the Judas, telephoned to the offices of sounsel 
a both sides that the court would render a decision on the following 
- Saturday; and before four o'clock of the same day, counsel for 
llees caused s notice to the effect thut at ten o'clock on Saturday, 
would ask the court to enter findings and judgment in favor of an- 
Llees, and a copy of the findings and decree which were afterwards 
red, to be served upon appelisnt's counsel, derman delk, by deliver- 
hg the game to ax stenographer employed We ond then in charge of his 
ice in Chicaso. It appears, however, that "r. Welk did net person- 
receive word of either the telephone communication of the minute 
rk or the formal notice given by appelleed*® counsel until the Vonday 
pllowing (after the term had expired), for the reason that before either 


such notices was given on *riday sfternoon he nad been called to his 
me in Lemont by the illness of hia wife, ard romuined there all setur- 
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and Sunday. ‘fhe talephone messere was received at his orfice on 
friday afternoon by a renl eutats broker who had an office in the 

game suite, and the other notice waa received, as above stated, by ur. 
jelk's stenographer; but so far as the record shows, neither the real 
tate broker nor thw stenographer made any attempt to notify “r. Welk 
that such notices had come to them, until he returned to his office on 
¥, April 20, 1914. whersupon he made a metion to set aside and 
Bate the deores entered on April if, 1Cl4, Piling with hte notices of 
euch motion, the affidavits of himself and of the stenosravhar as to 
facts of which they hai knowledge. ‘when thie motien to vacate was 
led up before Judges Petit, on april £1, 1914, oral statements on both 
ides wore svidently made by counsel, and alas by the court, und the 

of the court, a3 to what had oocurred on Friday and soturday. ‘the 
1 of exceptions shows that after the effidavitse and orsl statements 
Pappellees’ counsel had been heard, the court ordered that such oral 
stements "should be incorporated in affidavits and presented afterwards 
mo pro tunc as of April 21, 1014, to form a part of the bill of ex- 
ptions,” (which was in fact done, and the game filed or Hay iS, 1914) 
then overrulsd the motion to vacate ths decree. From this ruling, 
order, John LaPage appeals. 

Appellant contends in this court that the court erred in over- 
ing the metion to vacates the decree entered om april 18, 1914, for 
reason, it is said, that the motion, thourh made after the judzrent 
2 had expired, was in the nature of & writ of error coram nobis, and 
t the jwisment or decree wos entered throurch an error of fact. We 
of the opinion that the latter part of this contention is not sound. 
blll of exceptions contains a covy of the rule of the Sipouit court 
hat was in force at the time asid Judgment was entered, resardine the 
ce of notice of motions. ‘what rule requires that notice of a mo- 


shall be served upon the opposite party, or his attorney of record, 
before 4 p.m. of the business day next preceding the dag mentioned in 
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notice for calling up, sither personally or oy leaving «a copy 

herecf at his office with sove person in csherss thereof on his behalf.” 
are umable to find anything in the bill cf exseptionsa tending to 

ove that this rule wes not literally complied with, anpsllees’ 

unsel caused a notice to be served upon appellant's soounsel before 

ur o'olock of Friduy afternoon, April 17, 1914, vy leaving s copy 
reof at his office with a "person in eharge thereof on his behalf," 

t hia stenographer. It ia not disputed that the sutenograntheor as 
the employ of appellant's cournss] at that time, nor that she was 

in sharss of his office on his behalf. the affidavit of the steno- 
pher statoa that when the notice was delivered to her, she informed 
@llees' attorney, who sorved it, "that she wae unable to zet word to 
Welk, and was not authorized by him te accept service, ami did not 
SOept service for him;" but there is no evidence that auch vere the 
bts, and there is nothing in the rule which would make the service 
less effective, even if the fusts 30 stated wore true. che plain 
ning of the rule iso that a service is suffisient if a copy of the 

fee is left in apt time with sone ampioye in charge of the office 

the attorney to whom tne notice is directed. Gut whether this cone 
ction of the rule is correct or not, is immaterial in this case, 

the reason that it is evident the Jirsuit court 30 sconmstrued the 

6, and even if ita construction were errone cus, such error would not 
an error of fact, but an error of law, which cunnct de sorreated upon 
Motion in the nature of a srit of error coram nobis. (Uramer v. 

roial Nen's Association, 177 ill. App. 1; sane case 259 Ill. 514.) 
the error in fact which may be ussirned under the motion must be some 

t unknown to the court, which, if known, would have precluded the 
ition of the Judgmant.” (Cramer v. Commercial “en's Association, 
Ill. 514, 522.) Yhe only facts thnt sere unknown to the sourt at 
time the decree of April 18, 1914 was entered, ware that <r. Welk 


mot in his office when the notioe was served, ani had not personally 
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eived the notices given him. Such facta, if known to the court, 

wld not have “precluded the rendition of the Judgment," for neither 
practice apart from said rule, nor the practice under the rule, 

fires the court or counsel to see to it thet opposins souneel shail 
personally notified of any motion, nor to see that he is personally 
ont at tho time such a judgment is rendered. VJournsel are vound to 

@ notice of th» rules of court. Under the rule above quoted, appel- 
at's counsel was bound to know thut a netics, upon which he would be 
mad to act, mizht be isft at hia office, with any person in his employ, 
any time before four o'clock in the afternoon of any business duy: 

it was hie duty, if called away suddenly, tc so arranrce his office 
rs that any such notice, if so served, sould be promptiy sommunicat- 
to hiz, or to make arrangements with someone to have such matters 
care of in his absence. in fact, Judse retit certifies in the 

of exceptions that appellant's counael told him that the failure 
the stenographer to notify him was due to her inexperience in such 
ters. and while that fact, if known te the sourt at the tine the 

ree vas ontered, wight, porhaps, have bser: congidysred by the court 
ioient ground to postpones the entry of the dsorve for a duy or two, 
6 won not such a fact as would have precluded the entry of the judgment. 
the practice of entering a final judsment er decree on the 

et day of the term, in the absence of counsel, is a practice that is 
to be comsended. in Cook county, where the courta are continuously 
gession, there is ro good reason why such judgments or decrees should 
entered on the last day of the term. At the sume time, a judgment 
entered is not, for that reason alone, erroneous. 

Finding no error in that part of the record which te before 

fen this appeal, the order of the Vireuit court denyin: the motion 


Vacate the decree of April 18, 1°14, will be affirmed. 
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THHODORS NOVY, 4 ) by 
Appalleo, ) APBEAL ROM 
¥ ) & 
va. i ) ¥£ SUPERIOR coURT 
) ¢ 
WIS 3. RYSUON GoRPAwY, ) 3 COOK QOUNTY. 
Appellant. )# 


‘ é 1951.4. 142 
BRe JUSILCE vive Weldvered the opinior cf the court. . 
By this appeal it is scught to raverss a jJudgmart rendered 
the superior court for $8,909 for personal injuries sustained by 
pélleo while in the employ of appollant. 
[ sppeiiant had « contrast tc install twenty wkylichts in the 
of of a ome-story car barn at Nockford, {ilirois. <after three of 
m had been installed by an employe named Yalmetror, appellart, de- 
ing to use Halmatrom'a services elsewhere, directed the arpellees 
to go to Nockford and do the reomairder of the wor. appellae 
an experienced sheet metal worker, ard the only inetructions civer 
by appsllant'’s president, Loule Rysdon, who esployed him, were te 
to Kockford with dalmstrom, who would show him what was to be done, 
pollee testified that bofore ecin=s to Hoskford, he anrad yaden if 
ythiny needed was “@own there,” and kysdon replied: “Yea, All 
need ig your hand tools. iverything else in dow there,” which 
Moluded all material and everythine to hoist un the material with.” 
Appellee and Yalmatrom oaks: to KRockfcra torethore Nalmatrom 
paid the fare of both with money he received Prom :yadon. They went 
the car burn, looked it over, and the next morning started to work. 
imetrom hired to laborers living in the visinity, to assist appellee. 
Appellee testified that there woes no holeting apparatus at the place 
ere the work was to be done; and that he usted ‘alvstrom, "hat are 
w@ going to get our stuff up with" that ‘almstrom evaid, “vou ro aside 


that building right about half or a quarter of a block, and you will 
a derrick, 2 5 + and we will get our material up with that der- 


ke” wppellee went to fhe pluce iniicated by Malmatrom, fourd an 
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@errick in a pile of lunbor, ard he ard the two laborera, with 
simatrom’'s hekp, raised it to the roof of the oar barn. 

The derrisk consisted of an upright port, te one sides of 
ich a drum, operated by handles at each ond, was attached, upon 
which a cable was wound, and from which the cable passed over a pulley 
the end of a boom, slso attached to the uprircht, und thence down 
the ground. At the base of the upright wera timbers exterding in 
Opposite direction from tho boom. Ison these timbers, courter- 
ghta were placed to prevent the derrick from tipping ever while in 
ation. At one sida of the drum was a ratohet wheel and « dog, or 
1, attached to the upright, designed to catch in the coga of the 
bohet wheel and prevent the drum from turnins baskward. his dar- 
k had not been used for savers] wees, and had never been used by 
pellant or appellos. 

After the derrick was on ths roof, acpelles ard the laborers 
it together and set it in plaee, using for scomtereweichte somo 
aoks filled «ith @rozen oand obtained from an adjoining vacant lot, 
Darrel of charcoal, several pucksgzes of cther material, and a ptece 
Pailrosd iron. After thio was done, Yalmatrem, who (agcordinz to 
ppelice's tesatinony) wae supervising the work of setting up the doer- 
» remarked that the weights were "enough to hold 1s. pounds.” 
Bllee also tostified that after looking it over, ialmstre geaid, 
That awingy uw iittle. It don't exactly cates right, but that hea got 
hing at all to do with pulling up the weight wien you get the weight 
M that cable;* that he also said the cuble "was flimsy" and that 
he didn't like that,” but that nevertheless, ‘almstrom told appellee 


@0 ahead and finish the job as quickly ae he could, and then went 


/atter Malmstrom left, the two laborera used the derrick the 
inder of the forenoem, and until about 2:49 im the sfternoon, in 


bisting the material to the roof. then they fastened a barrol of putty 
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weighing 590 pounds to the cable, arsl attempted to heist it. “her 

iy raised it about fifteen feet above the ground, they called to 
appellee, who was working at anothor part of the root, te "somo over 
and give them a hend.* <Anpollee took hold of one of the drum handles 
while the laborers held the other. sy their combined efforts, the 
handles were turned several times, when something gave way and arnellea 
as thrown from the recf te the ground. jie sucteined « compound frae- 
ture of beth bongs of the left lez above the ankise, resulting in a 
oticr ankle end deformed foot, with twe ard one-half inches ahertening 


the leg. / 





















‘the declaration upon whish the case was tried consists of a 
ie count, ir. which the rneriirence charged is that appellart didi not 
reayorablis care to provide and maintain « suitable derric’ for thea 
of appelise, “thet 1a to say, » « » did not maintain and provide 3 
and preper pawl upur seid + 4 = derriok, which pawl was nocessary 
the safe cperation of the + * » derrick, of which ssid failure the 
endant hed knowledse." Appellant contends, firut, that the nerlizence 
charged in the deslaration is not shown by the evidence: second, 
t if the pawl was defective, the. plaintiff asaumei the rick of in- 
therefrom: third, that ths court erred in udnitting testivony con- 
ing the condition of the pawl two duya after the accident; and 
th, that two of the given instruvtions were improperiy ziven, and 
t one refused instruction was improperly refused, 

As to the first contention, thera is sone avidence from which, 
Gredited, the jury might resavonsahly fird that the derrick was de- 
tive in ths respect mentions: in the declaration, and that appellant, 
its employe Malmatrom, had notice of that fact. it fa truo that 
8 evidence was sortradicted, and that 1f the evidence introiuced by 
llant were convidered alone, or were given more wuight than that 
duced by appelles, the verdict shovld have beer in favor of appel- 


it; but where the eviiense upon euch queations of pure fact is con- 


ting, this court is not authorize: to reverses the Pindine of the 
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jury and the judgment of the trial ccurt, unless we ean say, after an 


@xarination of ull the eviitence, that the verdict 16 manifestly cone 





trary to the prsponderance oi the evidence. ‘thia we sre unable to do, 


and mugt therefore hold that appellant's first scortention, aa mad¢ and 



























argued in the Briefs filed in this court, 1a not well taken.) \ 

As to the second contention, that appelles asaimed the riak 
injury, there was evidences tendiny to prove that anpellent Jelsgated 
Zalmetrom the duty of furntshning toe appellees suitable holstirg ap- 
atus for his use, and that after it wax set un, aithoush Velsastron 
ad he did not like the way it worked, ard that "1t did not aatoh right, 
nevertheless directed arpellee to use it and "set threuch as quickly 
he eould,") and that appellee complied with thia command. Frer this 
idence, a jury misht well conclude that aprelise ralied upor ‘aime 
m'a direction te uus the derriot se an saseurance thit it micht be 
ely uaed. it was not the duty of anpellee to “sake «a sareful sxan- 
tion, or inapection, of the pawl. That duty devolved upon Valuatrom 
the representative cf appellant. in the absence of notice that the 
1 was defestive, appellee nad the richt to rely upor “almatrom's 
pection. ‘tne evidence was undisputed thet notwithstanding tne defect 
the pawl, the derrick was successfully used by the two laborers for 
eral soure after it was erected an: be* cre appellees was ealled by bher 
helo them. Under these soircumatancesa, wo think it cannot fairly be 
d that the danger arising from the uss of the derrick was so obvicua 
t a reasonably prudent person, situated «3s appellee wos at and just 
ere the accident, would have refused to use it aa directed. or do 
think that in obeying the direction of Maimsatrow under auch oiroum- 
tances, auppclies assumed the risk of injury. 

As to the third contention, there waa some svidence tenaing to 
ve that the derrisk was in the same scordition two days aftar the se- 
dent as at that time, and, therefore, we think there was ~o reversibla 


rin permitting the witness stromgren to testify to its condition 


the secord day after the accident. 
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the third and fourth given instructions are not, in our 
ainicn, fairly subject te the eritioism made by appellant's counsel, 
Zey tuat they are not buaed upor the avidensee There wa. soma evid- 

from which a jury misht fairly infer that « propar inanection of 
derrick before the accident would have disclosed the defect in the 
Bwl, and also that appellee had been aeprived by ths sociuert, to sore 
tent, of hia ability to sarn money. fhe fourth refused instruction 
refused by the trial Judge, aa shown by & memorandum he mads unon 
margin thersor, besauss it might have been understood by the Jury 
announcing the view that it was the duty of appellee to mate ar ex- 
ation, or inspection, for defects in any appliarce furnished him, 
fer the facta of this case, the inatruction would have bean minlead- 
» if not erronsous, and was therefore prepsrly refused. 

finding no reversible errer in the resors, the jJudemert of the 


erior court will be affirmed. 


AFFIRM. 






sua ol ,don exe arottourisank sewin rliiuet Sue. dutas, ost yiyal 
fegrune et ganifegne ed eben mutotsine edi of sootdue ylalat) 4 “ 
-bive emos caw east? -oomebive sat coqu Lesud gem ete yors dang 
Yo nolttvsceat qerotg » feds t3td yliist souim yuu a tio kde. mont, of 
omg at Jooteh eda Sesolsath evad Linow taekices es etoted tolwieb 4 
eroz of ,inmeitoos efi yd hey iwes need bail aeileqqa dent oats baa ee 
notdoueseat henytes dduuie? ant .yenos- rene of ysilids eid to re 
comu sehen of asbratomex «¢ yd nvodn wa yonbul Lalas ang wd howgher 4 
yal orig va Soudortebeu need eyarl gtalm gL eaunoad —soennit LET | 
“19 “6 edan ot eeifayca ko ydub edd anw Jf Sarit wety odd yrttomuoety 
sin bedelinayt eoaniieaqs vem mi adpelob 192 ,moliseeqend ao wot samy 
ehasinin tag? evad Sincw nahfouttani sce ,onno uid to séoat os. x08 
beauties yiveqorq sroteter! sew ‘baa. 2 BOS NOTTS son Th el 

en 6 tooeetiot off ,htoet ed af tome eldtexeve's on patbasy ag 


‘, 


sbuotkThe ed Litw dawep, soto 


Wee a] 4 


ahd ier tas 





= 20982. 




















ODA LENIHAN, «so \anintatratetx ef 
istate of JOUS\ LES LAAM Veceused 


Appeolies, 
val 


AD tlant, 


AYP2AL ©ROM 
SUPERIOR COURT 


OOUE COUBTY, 
195 1.A. 144 


vered the opinion of the sourt. 








ee ee ae et ee et et 


Hie JULVICE FITON 


This 44 an appsal from a judament for 22,999 ertered in the 
sricr court in an {action brousht by appellee against appellant for 
giisxently causing the death of John Lenihar, decease | sppakiant 
tends that the verdict ta acuirot the weirht of the avidernce: that 
Oviderse shows that the deceased wags suilty of a want of due cars 
his own safety; and that the court erred in Siving one of the ine 
Ctionsa offered on behalf of appellee. se have carefully sxamined 
evidence in the light of the arcunente of sounsel on those queations, 
feel impelled to assy that the case 4a 80 slose om the facts aa to 
it important thut the instructions should have degen free from any 
tantial error; and as #e have reached the conelusicn that the 
rt committed prejudicial errer in #iving the fifth instruction, it 
only be necessary to make a briof atatement of the facts. 

\ Appellant Operates a double-track street car line on /eatern 
® in Chisago. ‘Yestern avenue runs north and gouth. | Polk street 
Gast and woot, with » jog at vestern avenue: that is: the south 
of Polk street on the gaet side of Wacterr avenue is néarly due 
of the north line of Polk street on the west side of “esatern avenue. 
sidewalk, therefore, on the south aide of that part of Polk street 
h lies east of ‘ieatern avenus, is north of thse sidewnik on the north 
of that part of Yolk street lying west of Yestern averue. 

(on December cd, 1?ll, between six and seven otclcek in toe morn- 
John Lenihan was crossing Jestern avenue at the interseation of 


Street. chere iv some evidence that thers was a wind blewing from 


a 
fs 


, * nea ia 




























t ree at ripening Bis hal 5 
nee oe" a fe i PR Th & Or. 6 a) ; ree) ny [Rt \ to ‘ 
¢ a mn Ye Oya : f , 
hs ax a) Lapa est} H ‘ ” j 
Fg % *~ : ; pee 
~ eT oy i 2 ‘ F 
4 : * eg eee, 

{ . eVEMRROD BEA 

Yr ag te ; & 


, of 
‘ f 
oe THe8e eta oO oie tere Se re) borer dion: vereds Peepers’: 9 


ste 


7 i. iz AT CG Cr a f 


-efe ak betes C9074: ert ¢oemebyt a mont? Lewges moe. of ‘Re 

') are 
' =p? tnaflogge gentans eellednca wd feeuond aoktom me mz” 
a ey 


Jneifecark sbarsepeb ,.cacdinel) tial To Miasbd. ot Breese | 


gars reorvehive ets Ye dnctew oat Jo~taua ef Jotbiey ef? Je 


oo) 


: ; ; aoe, 
#1as anh io Jmaw § to. et Libis Bast beneoneh ant Jand akons : Ts eht 


ett eft ta eno activin of hegre gues. ee dott boe- 1e3o9%we a 
Der te ae vilwiensic ers By pba lieads ark) tasted m0 betetto: 
serotseaoup seeds so Leanvos ‘lo. sacnemumta aris to drmke oid mk 
Of sm &'Ont Of moO eeole ou af geno wis Janik Yeo ok boelLeg 
Ya mort. sett weed eval bliddia anotrouton? ety Soild died 
Ly $883 Jtads suferf[snoe off -hemecey ovat gs oa Btw Powe 
Sh entdiourisent mTeT ofa grivig at torre. Istothyl ew bedad 
eeson? offs Go fnemadite teled x vdasx oo yisenppen ed 
Jruciey tte enil tao Usaormwe donrdweiduob & eetarede Loellogge 
Seosse FIOd °—.déttoO8 brta Fisson awe Eres oretaax 9 ORO £40 
dfune ets sof Jets raureva codue Js Roh a Alin teow Hoe 
eub yfason vb euneva mtesuou YO edla gree od mo teense - fo 


.suneVD migiegr Go ebla Jaen off no Seontse #{ol to enti dagom 
: oo . : 2 ec rear 


veureve mieteet to Jom: ativi teayde ALoty ‘tot 
yror e (J ni sJoolo'o neve. boa xle eewsod. wh SE ig OE et 
to Metioeeatetat.ofs ta eureys. criegewit Sm LRooTD. oo com 
nt anivwold bain s ww avons Sets eorebive aoe wf, 
_ 7 


2 


wie 








the south, accompanied by eanow and wate. One of defendant's witreesses 
testiriod that "it wae kind of dart, fozsy, amt goms ancw om the eroumnda," 
one of appellant's atrest vars, voing south on the west trask on festern 
avenue, waz approaching the intersection ef Palk atrest, 4b 2 sneed 
variously ostimated by the witnesses at from seven to twenty miles an 
hour. Leninan steppet off the sidewalk at the southeast comer of Poly 
street ani vestern avenue, and walked southwesterly toward the atiewalk 
? the northwest sornser of said atrestu, thereby apparently followine the 


‘moet direst course frov one sidewsils to the other. As he reachad ths 


















t rail of the west car track, hoe waa struck by the atrast ear ana will- 
whether he suv or heard the car sominz, La not knew. Chere was evide 
tending to prove thet although the rotorman saw Lenihan whan the lat- 
first started to cross the strest, the ear heivs then about one hun} 
fect away, yet he merely sounded his gong, without applying tha 

es, and wade no effort to stop ths car until Lenihan stepoed direct- 
in front of it, about twenty or twenty-five feet away. ) 

Sy the fifth inatruction siver om ochalf of appellee, the court 

ad the jury, in substance, that if they bellevwsd from the evidence that 
Leminan, using dus care for his oen safety, attempted to croas the 
fendant's utreet car tracks at the intersection of Jeatern avenue and 

1k street, as allesed in the declaration, and that while oressins the 

» ¥ac atruck by one of defendant's atreeat cars and injured thereby, 
and if they further believe, from the eviderse, that the defendant's 
PYants and agents, who were managing said sar, sax the said John Leni- 
or by the exersive of ordinary care sould have aoen it, in tima, 

meer he started to orose sald tracks, to lave slowed up its oar and have 
ted eaid oolliaicn, then it wan their duty to have done so, and a 
klure to perform sush duty would be sush nerligense upon the part of 
ant‘'s servants ae would render the defendant liable, provided the 
further believe, fro the evidence, that « failure to check the 

of suid car was the proximate cauge of said injury, und that the 


antirf’s inteatate was in the exerolses ci due scare for his om safety 
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and before the time of celliston.” ‘hia ia not the wholes of the 
Wtruction, out the remainder of 1t refers to other alleged grounde 
liability and has no connaction sith, or bearing upon, the part 
quoted. 

se are unable to construe the above quoted pert of this in- 
uction te mean unything else than that if the fury believed from the 
dence that the motorman saw the deceaued *in time to have slowed up 
eur und have prevented said colligion,” then it was thea absolute 
of the motorman, 45 4 matter of law, to 40 a0, anid that hie failure 
act in that particular manner in this case waa such megliszernce, as 
tter cf law, "as sould rorder the defeniant ifable" to appellee in 
#08, provided the motorman'’s failure to «o sot wau the cause of the 
ident, and that deceased wags in tho exorotve of due care for hia own 
ty. | Yhere was no such duty resting upon tha servants of tha defend- 
» Bor does it necessarily follow that the fellurs of the crotorman to 
Sw up” was negligence. jae war the duty of the dafercart te exercise 
nary, reasonable care, under the clrousetances shasn ty the evidence, 
avoid a coliiaion with the daseased: and whet was ordinary and reason 
© cure, under sush cireumatarnces, waz & questicn of fast for tha furv. 
was plainly invading the province of the jury to tell them thet any 
foular act, or omiasion, #46 such nesligence ao would make the de- 
Mdant liabls as « matter of Law. | similar inatructions have heen 
rei times condemed by this court. (so1]1 ve Ghisaso lity bye Ws, 
411. App. 195; tracey ve Uhisasc Natilways CO., INS [11l. App. 12h3 
rv. Jhicage neilweya Coe, 155 fll. App. 525.) 

lt is urged that the imatraction, which was very long and ir- 

ved, is orrensous for other rosasvong. Je de not doem it neceusary to 
upon the other allexed orrora, as «# think the error we heave pointed 


fe wufficient to require « reversal of the Jwigment. “hile the in- 
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eticon does mot in terms direst a verdict, yet ths lareuare that ‘s 


lure to perform such duty would be such nerligence upon the part of 


endant's servants av would render the defendant liable,” etc., asounte 
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eh a direction, and therefcora the errcra in the instruction could 


be cured by other instruetions. 


motorman did, in Past, sea thre 


Ths evidenss beine undianuted that 


densuged whan ha wag one Inndred 
away, ard that he sould have eteppe? hie cur, if he had trisd to 
» in a much lesz munber of feet, the jury could harily do other- 
than find a vertier, in favor of appelles, if they followed the in. 


tion ag given, 


Por the reasons Stated, the Jucement of Le superior court 


be reversed ana the cuuse romanded for @ new trial, 
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JOSEPH Daa ay PRHASH DE TRANA and 
ALEXANDER DE ‘ANA, executors of the 
Last “4111 and Yesatament of JOS#PH oO 7 


“ ERHOE [oO 
TRANA, Deceancd, 


) 
) 
) 
, ) 
\ Defendants in SrroF, ) SGONICIPAL GCUNT 
% ) 
Va6 jf ) 
Fd ) 
THEODORE PROULX ;° ‘5 } 
bags apis in dvrer. 


195 LA. 154 


STaThuinks oF HE CAck. This is @ suit brousnt in the sunictpal 
court of Chicage by Joseph Damiani, vrank De vrana and Alexander 
be frana, executors of the last will urd testansnt of Jossoh De 
Trans, deceased, defendants in error and hersinafter referred to 
aa the plaintiffs, against theodore Proulz, vlaintif? in error and 
hereinafter referred to az the defendant, to recover uron a promis- 
sory noto executed by defendant, payshle to the order of the said 
Joseph De Trana, now deceased. 

The ataterent of claim set fort that plaintiffs were the 
executora of the last will and testament of the asid Joseph ve 
Trana, deceased, duly appointed by the Probats court of Jook county. 
It slso aet out the note in full, s& copy of which was Akan attached 
to and made a part thersof. 

TO this statement of claim dafendant, who is an attorney 
at law, filed an affidavit of merits wherein he did net deny the 
execution of the said note, but cluimsd to have paid on aaid note 
the gum of 350; and further, thet there was dve him from the 
Baid De vrarna, by reason of legal services rendered and disburae- 
ments advarced, the sum of 510°. 

cn the same date defendant filed what he fa pleased to 
Call a “statement and affidavit of claim on set-off," whish sas 
but a repetition of his affidavit of marite, uave that it ig desize 
Mated au a “atatement and affidavit of claim on set-off." 

Mo affidavit of merits was filed by the plaintiffs to this 


staterent ard affidavit cf claim on set-off. 
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On the trial below, befors the court without a jury, the 
court found the issuea against the defendant and asseused the 
plaintiffs’ damages in the sum of 2429.19, and judgmert for said 
amount was entered thereon; to reverse which tne defendant hag 
sued out thie writ of error. | 

WRe JUSTICE PAS delivered the opinicn of the court. 

Plaintiffs, in support of their statetent of claim, in- 
troduced the said note in evidence, and offerad teatinceny which 
showed that the amount due on said note, including interest, was 
$359.19. JBefendant, to prove the scatters of defense set out in 
hie affidavit of merits, and alse te prove his statevent and affi- 
davit of clair on act-off against the plaintiffs, offered his ow 
testimony that he peraconally had paid deceased the aum of e509 on 
account of the said mote; and further, that ho had rendered legal 
services of ths character set forth both in the affitiavit cf ~srite 
and in his staterent and affidavit of oslaim om seteoff, and had 
eade certain disbursements on behalf of Joseph De ‘rans, deceased, 
in ard abcut the legal corvicesa rendered. 

vefendart also offered to prove, by another witness, the 
servicea rendered for which he had wade a charge of 4141. Cevoral 
witressea were called to show that the chargs for auch esrvices 
wae fair and rensonable. cbjection te all this tastimony wae suatained, 

Vefeniant somplains of the ruling of the court on hia offer 
of testimony; and further, that plaintiffs, suinzr asa executors, 
having failed to intro:iuce evidence of their appolntmert as such, 
the court erred in rendering judgment fer them in thair representa- 
tive capacity. 

As wo read the affidavit of maritys, only ons claixz set 
forth therein - narely, the olaim that a payment of 55° had been 
Made upon said note - oan bs considered in defense to the slatm of 
the plaintiffs. “he only evidence offered in support of this pay- 


Ment wos the defendant's ow testimony that ho had pai‘! such sum, 
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| Such testimony was incompetert under sec. 2, Uh. Sl, tiurd'as =. o, 
of illinois for 1911. Vefendant was an adverse witness on his 

ow: behalf, in a sult brought againeat him by an executor. The rule 

ing of the trial court in sustaining said objection was, therefore, 

proper. 

‘he remainder of the claim cet forth in the affidavit of 
merite which pertained to the services randered by defercdant for 
Joseph De Trana, deceased, pereonally, @14 not conatitute a dasfaense 
to the note: nor could it properly be sonaitdered as a set-off 
against the claim of the plaintiffs horgin. The services ast out 
in both the affidavit of merits and the statament and affidavit of 
Glaim on sast-off, wore rendered personally to Joseph Da Trana, now 
decessed, If suit had been brought by the said Joseph De Trana, 
deceused, dering his Lifetime, they mirht have been sonsidered ag a 
set-off; but bafors euch slaim for zervices could be ast off 
againet the slairm made by executors, defendant mist first have pre- 
sented such claim in the Probate court for allowance, whith clair, 
if allowed, would properly become ths subject matter of «1 statement 
anu affidavit of claim on sot-off ir # prooeeding brourht on dshalf 
of the estate. The scourt, therefore, properly sustained the objese 
tion of plaintiffs to the tastimony offerad by ths defendant on his 
Stutement and affidavit of claim on set-off. 

Defendant further somplains that plaintiffs had not proven 
their appointmont ase executors. To this contention plaintiff re- 
Plies that under rule 17 of the ‘unicipal court 1t is provided that 
@ll matters ast forth in the atatement of claim ard net denied in 
the affidavit of merits, ars taken sa admitted. iJowsover, the record 
doss not show that egaid rule was offered in evidence, and this oourt 
has repeatedly heli that it cannot take Judicial notioe of sane. 
HOwover, plaintiffs need not rely upon said rule. Defeniart entored 
his appearsnos, and filed ean affidavit of merits and e statement and 


affidavit of claim on set-off. dis appearance 4as in the mature of a 
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ples of general issue, and the effidavit of msrita and the plea 

of set-off conatituted notices of nis deferse to the plaintiffs’ 
Claim. Neither in aaid affidavit of merits nor in said statenant 
and affidavit of claim on eeteoff did defendant demy tho fact that 
plaintiffe had been appointed executors of the aforeaaid Da lrana 
will and testament. Oefendant, therefore, did not put in isaue the 
representative character of the plaintifos at the time of the suit, 
but admitted the same. UcXulta vy. Enach, 144 Ill. 44; evulta v. 
Lockbridge, 127 Til. 279%; chicago Unton traction Co. v. Jerta, 227 
fil. 95. It was not nscesaary for plaintiffs to prove whiat had 
already been advitted by the defendant. 


Finding no reversible orror, the jJudgmert will be affirmed. 
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JOSEPH FEKETE, ) 

Plaintiff inSzrrer, ERROR TO 

Pf 
VS g MUMICIPAL COURT 
# 

ARTHUR NOWAK, )# OF GHIOA 20. 

Defendant in 4rpor, 2 


/ L195 1.A.1596 
STAYEMERT OF THE CASH. ‘te se an action ef forcible entry 
ind detainer brought in the Muniolpsl sourt of Chieazo by Joseph 
kete, plaintiff in arror ard heretnafter referred to ae the 
intiff, againet arthur Nowak, defemiant in error and hereinafter 
gmated as the defendant, to rasover posseasion of premises 
soupied ac 2 saloon, known oe %6. 1256 est trand avenue, Chicaso. 
nile the defendant and one Halaza were joined as defendants in the 
8 and both served, the defeniant alone entered an appearance 
the case proceeded to trial against hin. On the trial below, 
he jury, under on instruction by the court, returned a verdict 
ing the defendant not guilty, upon which verdiot Judstert ene 
ntered againot the plaintiff for costes: to reverse wrish the plaine 


ff has sued out thie writ of error. | 


MRe JUSTICS PAM delivered the @pinion cf the sccurt. 

Vofendent acoupled the premiass in questicn undar a lease 
plaintiff to himself ant the aforessid Sealags, the lease bear- 
date february 15, 1°15. “he premises had theretcfore bean oncue 
638 aa & seloon ant the leas provided that they should continue to 
used only for such purposes, Puragraph 10 of cai lease provided 
follows: 


“and the parties of the second part furthar covenant 
agree and bind themselves to keep the aalcon and dance hall 
in strict acsordance with the law; and that if’ the parties 
of the seoond part siiould at any time violate or infringe upon 
the law ac just how the saloon and the danse hall should be 
managed, then the relation between the landlord and tenant shall 
wholly cease, and tho puartissa of the <esond part will vacate 
Said premises at the writton request of the party of the first 
part. And the parties of the gecond part arres to asautte a 
contract entered int. by ard between atlas crewing Company and 
Joseph Pekete on or about June 1S, Llvlli, wherein said vekete 
azrees to purchase beer from said atlas Brewing Company, and 
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more particularly knom a2 “amet and ohemian kxpert, at 

the prise nased in said contract, that lz to say - farnat 

seven Dollars (#7.9O) per barrel and johemian Export at 

Siz bellars (42.90) per barrel; said prices are subjest to 

market fluctuations. 

While the evidence shoss that no contract was entered into 
between the Atlas Brewing Jompany and plaintiff on or about June 15, 
Dll, it may be said that the sontract referred to in said lease 
waa one entered irto between said brewing company and plaintiff on 
April se, 1°18, which contract provided that ths said brewing come 
pany agroed to sell and deliver te plaintirf at the presieeas in ques- 
tion, for a period of six years, certain brands of beor, and the 
plaintiff agresi to purchase all the beer he would aelil or uss or 
consume, in his asloon bueinese at the premises in question, excliu- 
eively during the period of six years, commencing May 1, 191g and 
ending April 230, 19183; and agreed to pay for said besr certain 
prices, depending upon the quality of beer furnizhed: the quality 
and price being aet out in detall in said oontract. Flaintiff alse 
agreed to purchagse, under said sontrast, bottle beor brewed by the 
Atlas lrewing Company, at the ourrent market prices therefor. ‘he 
contract, however, provided that "the party of the second part (moane 
ing plaintiff) may sell 0% of other populer branda ef bottle beer.* 
The lease in question was offered and received in evidence. 

Plaintiff then offered’ the contract referred to - namely, the one 
entered into between the Atlas ‘trewing Company and the plaintiff, and 
which the plaintiff sontended defendant had assumed by virtus of 
paragraph 10 in the lease aforesaid. In makin this offer, plaintiff 
stated that he would prove by competent testimony that there had been 
a breach of the covenants in the leave, beoause defendant had failed 
to purchase all beer used in the saloon oonducted in the pramises in 
question, from the Atlas Urebing Company, as provided for under the 
contract of April 2imd. Defendant objeoted to the introduction of 
the contract. In urging his objootion, mamy reasons wore Aiven, but 


defendant relied in the main upor two, vizg.: (1) That the lesso wae 
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unilateral and imposed no leral obligation upon the lessees, as 
there was no agreement on the part of the Atlas ‘rewing Compary 

to sell the lessees any beer; ahd (2) that the agreement to pure 
chase besr waz an independent sovenant of the lessases and not one 
running with the land or one for the breach of which eo forfe! ture 
of the leave might de declared. Ns court sustained the objection 
and refused to regsive ths contract in evidence. im our view of 

the case, it is not neceasary to pase upon the correctness of this 
ruling on the part of the court, for the following reseor: Plaine 
tiff, in his offer of evidence to meke competent ths admission of 
thia contract, offered to prove, anong other facts, that there had 
been a braach of the contract entered into bebweer the plaintiff and 
the Atlas Srewing Compary, which contract, he contended, bad been 
aseused by the cefendant. the offer sith refererce to thia breach 
Was, that the defondant nad refused to purchase any bottle beer 

from the Atlas Srewing Company and had not, in fuct, purchased any 
bottle beer from tho Atlas orewing Company fer a pertod of somethine 
like twe months. #e may assume, for ths purposes of this case, that 
the court should have admitted the contract in evidence. “he ques- 
tion ther arises, was tye offer of evidence subnuitted ea to a breach 
of the ccrtract sufficient to permit the court to subsit the cass 

to the jury? in other words, were there any facts set forth in the 
offer which provod, or ever tended to prove, any breach of contract 
of April 22, 1012? The clause in the contract which plaintiff claims 
was breached, while it atated that Fekete should buy «11 beer used 
in tho premises in question from the Atlas brewing company, vrovided 
furthor that with reference to bottle beer, Fekete hal tha right to 
sell 50% of other brands of bottle beer. eosssarily this insplies 
that in order to sell, he had tho right to purchass other brands of 
bottle deer, and therefore there was no provision that defendant 
should uss the bottle beer of thse Atlas ‘rewing Company exclusively. 


&e far as the offer of evidence that plaintiff claims tenis to show 
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a@ breach, there is nothine in aantd offer which shows that defend= 
ant purohsaeed a aingi« bottle of bear from any brewing company 

other than the Atlina. thers ia nothing in anid offer which shows 
that defendant a0ld any bottle beer, <hether that of the Atlas or 
any other brewing sonsern, hs fast that defendant did not nurchase 
any bottle beer for two months from plaintiff doos not prove a 
breach; defenient may have had as sufficient quantity on hand within 
that two montha to meet requirements, ie waa not required, under 
the contrast, to buy any bear from the Atlae srewing Jorpany, save 
what he used upon the premives in questicn, ani that provision scne 
tained the oondition that as to bottle beor he misht pureshase "07 
 @lisewhore. in his offer of evidense, the plaintiff utterly failed 
to set forth any facta which shoved w breach of the covenants of 

the contract of April and, Plaintiff was dependent, in his sause 
of action, upon proof that there was a breash ef said contract. 

In the abaenes of auch proof, he failed to niace befors the court 
any cause of sotion to be submitted to the fury. The court, theree- 
fore, correctly directed the jury te return 2 verdict of not rullty. 


rinding no reveraible error, the Juisment will bo affirmed, 
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HARRY Ae RELUR, ‘ 


Plaintirr in srror, 7G 


iROR 
va. HUNICGIPAL COURT 


OF THICATO. 


ae {OSTA.164 


TATENGNT OF THE CAG. Plaintiff in error (plaintiff belew) 


PRED GHUSUN, Ye. Le acildia and 
OSCAR HKIZ&NaAN, i, 
Befendantsa in crror. 


& 


brought’ suit acgainat defeniarte in errer (defendants belox) tc 
recover for the value of sarviscea alivged to have been rendered in 
connestion with the saie of certain realty aituated at the conthwest 
oorner of armitage and *airfield avenues in the city of Chicago. 
Upon the trial before the court sithoeut a fury, the plsintiff aia- 
missed as to the deferdantea «. L. uoffman and Cascer Hoinenman: arn 
the case having proceeded against ‘roach plone, the court found the 
issues for the defendant, in whose favor judgment fer coate waa rene 


dered; to reyerse which plaintiff? has sued out this writ of error. 


“Re, JUS°ILCH PAY delivered the opinion ef the court, 

In prosesuting this writ ef arror, plaintiff insludes as 
defendants therein not only “red Grosoh but also ¥. L. ‘ioffmar and 
Osear lioinezar, whom he had dicmissed out of the case or the trial 
below. On Decesber 31, 1714, this sourt entered an ordar disrissing 
the writ of error as to the deferdant Heineman. [nm ths brief filed 
on behalf of the defendanta Grosch and “ocfean (by tho same attorney), 
the point Le made that the court cannot consider this writ of error 
with roferense to Hoffman bessusas Hoffman had been dismissed from 
the ease on totion of the plaintiff. thie contention 19 well taken; 
the order of Qiamiasal as to ioffman is not subject to raview, it 
having been entered on motion of the plaintiff, and he carnot complain 
of the action of the sourttaken on his own motion. 

This leaves for this sourt but the determination of the 


eorrectness of the Judsmont with reference to Crosche on the trisl 
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' the cease plaintiff introduced evicenrs terdin: to show that he 
employed by irough to aell the property in question, and that 
had called the attention of Hoffear te this property. the evid- 
ee further showed that Noffman eventually purchased the property 
the benefit of Heineman. on behelf of the deferdant there was 
watimony tending to show that the defendant had never seployed 
intiff to muke a sale of this property, and, moreover, that he 
mot the procuring cause of the sale to Soffman. At the conelu- 
of the evidence tha court held that plaintiff had not proven his 
by 4 preponderance °f the evidense, and thersfore found for the 
fendant. We cannot eay thut gosh sonclusion of the sourt is clearly 
manifestly against the weight of the evidence. 


Finding no reversible error, the judgment will be affirned. 
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FREDEKIOK W. GRAPPARHAUS and REUI SAUD 


i ig OF CHISAGO. 
| JOUN te TAYLOR, if 
Pppellee, 


a 195 17.A.165 


| MAe JULLICH PAN delivered the opinion of the court. 


) 
Ce RULSHLL, partners am GRAPPERH AUS, ) 
RUSSELL & SGHE ET » Ay ) APPLAL FROY 
* Appellants, ) 
| a # ) WURICIPAL CoURT 
o VB. ¥ ) 
b v 
) 
) 
Ys 


this ie ar\action broucht in the ‘unicipal court of Chicago 
| by Frederick We. Jrapperhaua ari Neginali ¢,. Russell, pertnere as 
| ivapperhauo, kunsell * Gompany, appellants and hereinafter referprad 

to a9 the plaintiffs, against John %. Taylor, appellee, sereinafttor 
preferred to as the defendant, for real estates comiosions slaimed to 
be due from defertant in bringing about an exchange of propertias 
between the defendant and ons Yicholas xunt. On the trial below tho 
jury returned a verdict in favor of the defendant, upon wich the 
court entered jJuigmont: to reverse which plainticfr has prosesuted 
this appeal, ) 

rhe atatement of clair sete forth that Jefondant was the 

owner of an apartment Suildins located at &70°%="794 Yashinzton 
avenus, in the city of Chisave;: that in June, 1912, he employed 
Plaintiffs as real estate brokers to sell or exshanme said apartment 
building for him and agreed to pay the plat~tifes 2¢ 1/2 per cent. 
commission on the value of said building, if a sale or exchange thers- 
©f could be brousht about throurh the efforta of the plaintiffa: 
that in geptember, Wik, defendant exshanzed gai builiins for a 
building owmed by one ficholas unt, which property was *Yrouw aa 
4744-4749 indlana averiue, located in the sity of Jhicaro, ant that 
eaid plaintiffs were ths proouring savuee in bringines about the said 
@xchanze; that, hosever, defendant refused to pay plaintiffs the 


Commisston agreed upon for said service. 
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Defendant, in hia affidavit of merits, deferds ne to the 
entire olaim practically upon the groun that the asid exchanse 
was not breucht about through the efforts of” the plaintirfr, viz: 
that the said plaintiffs were not the procuring cause in effeoting 
the said exchance,. 

the evidence offered on behalf of the plaintiffs showed 
that during the latter part cf April or early in “ay, 1lil2, defend- 
ant cane to the office of the platntiffs and listed for aale with 
My. Grapperhaus of said firm, the property known as S7%0<-5702 
Washington svenus, upon which there was an inoumbrance of 564,90: 
that it was atated by defendant that he had just started in the 
manufacturing buatness and nesded money to put into the business, 
and therefcre he wanted to eell or exchange the property; that said 
plaintiffs worked upon a proposition looking to a sale o” the propere 
ty by way of exchange ith certain properties owned by one Nicholas 
Hunt, eituated on ‘onre: avenue in the city of Chisazo; that one of 
these propertios waa a six, and the other a three-flat building; 
that dofendant looked at both theso properties am! eaid he would ex- 
changes his property for the alx-fliat buildinre, provided or, tiunt 
would guararites a loan of %15,%9°9 on said building and pay him ®5,900 
Gash in addition; that vr. Hunt declined to antertair that proposi-e 
tion but would traie his property, which was clear, for the Yashinge 
ton avenue property aubjeot to the incumbrancs of $723,999 thereon} 
that thio offer was not satisfactory to the defendant and that about 
ter days or two weers thereafter the plaintiffs submitted to him a 
proposition involving the premises knosen as 4744-474" indians avenue, 
G@lso oaned by the said Hunt, om which a loan of §14,990 could be se- 
Cured. Defendant looked at this preperty, but refused to mare a 
trade unless he receives the bulldirg clear and °%,99°9 in cash: 
that plaintiffs continued their efforts to secure a trade on that 
basia, defendant all the time inaisting upor recetving 365,909 caah, 


and unt refusing to pay that sum ao part conaideration: that in 
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7 June, 191%, Mr. unt waa called agay to Detroit and apent most of 
\ the summer away from the city: thet when Mr. Hunt returned, plain- 
tiffs again took up with him the propcaition where 4t hud been left, 
) and were thon told thet sunt had disposed of the property. whe evide 
ence furthsr shows that in september, 1°1k, plaintiffs learned that 
q Hunt had become the omer of the defendant's property known aa ®700- 
"8708 Washington avenue; that in 4 cornversatior with ‘amt they were 
 teld that the oxchanze had been effected throuch the real estate firm 
of John A. Carroll & Srother, 
{ the evidence further shows that on Auguat 4, lole, the said 
Bunt, in consideration of one dcollur and ether valuable sonsider- 
ation, conveyed the property known as 4744-24742 indiana avenue to 
one SS. 3. Jenfeldt, an employe of John A. Carroll &% Urether: that 
the said desd was recorded on September 4, 1914 in the recorior's 
Office of Cook county; that on sieptember ®, 1912, in consideration 
hor one dollar and other valuadls conaideration, defendant oonveyed 
to the same ©, & Benfeldt, by warranty deed, the property known as 
— 870025708 Washington avenue, which had been listed with plaintiffs, 
subject to an inousbranoce of $45,999; which warranty deed was ree 
eorded on September 1%, lola. 

The testimony further shows that the property which Benfeldt 
had received by warranty deed from unt waco afterwards by him cone 
veyed to the defendant, ani the property deeded to senfeldt by the 
G@efendant, scomveyed to iumt. Tho said Nenfeldt, who was called as a 
witness on behalf of the rlaintiff, stated that no money was paid to 
him or by hin, and that he personally had no interest in either of 
the properties. 6m cross-oxeamination he testified that the propor- 
ty on Indiana avenue had been managed by John A. Jarroll © Srother 
for five or six yoars prior to the transaction in question, and was 
On the market for salo. 

the svidence further ahowa that the conmminosion claimed to 
‘be due, based upon the value of the defendant's property sought to 

be exchanged or sold, was $M tho sum Of 71,450. 
J 
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On behalf? of the defendant, evidence wan offered that the 
Plaintiffs did not have the exclusive agency for the sales of the 
property in question; that in addition to plaintiffa, the real 
estate firms of John 4. Carroll & Srother, and Austin A. Parker 
& COs, had also conducted negotiations lookins te the sale or exe 
change of the property in question. 

the evidence further chowai thet defendant wanted °29,990 
for hia equity in his property anid 45,9990 in cash: that John A. 
Carroll 4 Mrother endeavcred to makes a deal involving a three-sorner- 
ed exchange of properties, whereby such mum would be realized: the 
intended arrangement seins that the property of Sunt should be exe 
changed for the Yashington avemuie property, and after the transfer 
had been made, the ‘itint property being slear, defendant would ba 
able to realize by way of loan on acid property, 418,99: that the 
property so incumbered should be then traded for a farm in Sandusky, 
Ohio, on which farn an additional $5,5°°0 sould be raised by mortcarze: 
in this way enablins defeniant to raiee 229,690 by the trade. ‘his 
arrangement had been agreed upon by defendant, jiumt and the omer of 
the farm, but was not cersurmated because the wife of the farmor 
refused te acquiesce in the arrangement. 

John A. Carroll « Srother then made cthor efforts toward 
securing the sats result for the defendant. The svidenco further 
showe that a trade was finally sffeoted by Jotm A. Carroll © Brother 
offering to loan defendant the sum of 21,5090 sash which defendant 
needed to meot a note soming due, and to secure a loan of $15,099 
for defendant on the Indiana avenue property. ‘The evidence shows 
that while no commission was charged for securing the loan, dofend- 
ant paid John Ae Sarroll 41 ‘rother a commission of $1,200 for cone 
summating the adel. 

on this atate of facts, plaintiffs contend that the finding 


of the jury for the defendant was sontrary to the weight of the evide 
ence; and further complain of the refupal by the court to cive an 
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instruction requested by scunsel for the plaintiffs, 
the question presented by this evidence ia, whether or 
not plaintiffs sere the procuring cause in brinzing about the 
transfer of the property, ‘This was sloarly a question of fact 
for the jury, under proper instructions by the sourt; and unleas 
we can gay that the verdict was solearly and manifestly against the 
weight of the evidenose, the finding of the jury sanrot be disturbed, 
There can be no question from the savidense, that defendant 
6émployed more than one broker who endsavored to sesure a sale or 
exotanse of his property. Plaintiffs do not claim to have had an 
exclusive agency; in fact, they admit they had no exclusive arssnoy. 
In the case of jaldino v. lisnneberry, Senersl Ho. 12543, decided 
by this branch of the Appollate Jourt, and wherein a petition for 
certiorari was denied by the Supreme Court, it was held: 
"rhe principle is well established, that where an ome 
er of property employs se¢vorsl real estate brokers to effect 
a sale of his preperty, the broker whose efforts actually 
bring about the salé is the broker who is entitled to ths com- 
mission, provided the owner acts in good faith. (citing white 
comb B. facon, 170 Naaa. 4793 Sibbald v. Sethlehem Co., %% 
N.Y. S73; )~6 fiocuire vy. Carloon, 41 FIT. app. SSR: 4uabbell v. 
Hoidrioh, 142 III. app. 404.) ‘hen -everal brokers are thus 
émployed and one of thes sues for somminsions, the rule fa that 
even though he proves that he commenced negotiationa with a 
party who subsequently purchased the property, still he is not 
entitled to recover unless he shows further, dy a proponderance 
of the evidence, that he ‘actually brought about a consummation 
of the sale, or wae prevented from sc doing by the fraud, pro- 
curemont or misconduct or fault on the part cf the cefendant, '" 
(Citing Day v. Porter, 161 lll. ZE5, 266.) 
in the oage at bar the court instructed the jury in accord- 
ance sith these rules of law. the jury by thoir verdict were evident- 
ly of the opinion that the plaintiffa were not the procuring cause 
in bringing about a aale of the property in question, and, morsover, 
that defendant in selling the property through Jom A. Carroll * 
Brother and in paying them a scommisaion, was not acting in bad faith, 
¥rom a oareful review of the evidence, we sannot eay that the vor- 
adiot of the jury is clearly and manifestly againet the wetseht of 


the evidence. 
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The contention of the plaintiffs, that the court erred 









in refusing to give ou certain instruction requested by plaintiffs, 
ia not well taken, aa e rending of the instruction satisfies us 
that 1% 15 not in accordance with the rules of law as laid do«n 

by the court in its inatructions which properly pressn:e! to the 
jury the law applicable to the faotes in evidence. 

The further contention of the plaintiffs that ths scourt 
erred in refusing to admit proper evidence on 5shalf of the plain- 
tiffs, 14 also without merit. 


Finding no reversible error, the judgment will be affirmed. 


APFIREEO. 
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Defendant in error, ERROR TO 
jf MURICLPAL OUURT 


va. 
\ 


WILLIAM GW1LT ‘, 
Plaintire in "il 


ie 
F 


i OF GHIVAGG >. 


é 195 1.A. 166 


\ 
hl th ten’ rad soy mes 3 (8 as? re 
SYATBRSNT OF THS CAZES, onto) suit wae brought by Suamel 


Ip Ceca et eee eet ee 


- atkins againet Willian dmith for services rendered in reporting 
@ couse wherein defendant was attorney for the plaintiff. on the 


trisol below before the court without a jury, the court found the 





issues for the plaintiff and entered Judgment against the defendart 
for £18.75, to reverses which the defendant has sued cut thio writ of 


error. 


“Re JUSSLOR PAM delivered the opinion of the court. 

Defendant represented a ¥rsee *loronse Harris who had a auit 
pending in the Nunicipal court of Chicago. Plaintiff (who is a 
court stenographer), reported this case on behalf cf the plaintirfr 
therein. the question is whether the services sere rendered for 
Mrse Harris or for the defendant. On the trial bolow, plaintiff 
testified that he was asked by the defendant to report thie case; 
that the work was done for the defen'iant, and that he was to look to 
the defendant for is resvuneration: that after the services had been 
rendered, defendant repeatedly promised to make payment therefor; 
that bills were rendered to the defendant. Another witness on be- 
half of the plaintiff testified that defendant had promised to make 
payment of the amcunt susd for. ofendant teatifled on behalf of 
himself, that he entered into no contract with plaintiff, but that 
Plaintiff performed theee -ervices for irae Harris, and that he was 
to look to the suid “ree Harris for payment. another witness for de- 
 fendant teatified to having heard a conversation wherein plaintiff 


stated that he would look to the aforementioned “re, fiarris for 


payment. 
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The court, in vivinz tta decision, atate’ that it believed 
‘the contract hui been made with tho defondant, and accordingly en- 
tered Judgment against the deferdant for the amount in quextion,. 
after a careful review of the record, 26 gannct say that such find- 
ing ig clearly and manifestly acainst the weight of the avidence. 

Defendant alco contends thet the trial sourt orred in over- 
ruling his sotion for a more anecific statement of claim. “5 find 
ne merit in auch ccntontion, 

Defendant complains of the denial by the trial sourt, of 
hia motion for a new tricl based upon newly diesovered evidence. 
The affidavits setting forth thia newly discovered evidence show 
that it was merely sumulative, Joreover, there is nothing in the 
record to indicate that the defendant, during the trial of the case, 
endeavored to secure the attenianca of these witnesses or asred for 
a continuange because of their absence. The court therefore propere 
ly overruled dafendant's motion for « new trial. 


ryinding no reveraible arroy, the fudgment will be affirmed. 


AVPIBYED. 
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ABNA J. SMOLEN, : ) 
efendant in Error, / } 
\ ¥ ) ERROR TO 
Wee \ ? 
} \e i MUMIGIPAL OOURT 
MICHAEL ZIGUBA, Se HIGHALL § ) 
ZIENBA, % ; OF BAICAGO. 


Plaintiffe in srrog. - :— s 
“oer 195 1.A.167 


STATENENT OF PAB GAS vhis Ls & proceeding brought in the 
Municipal court of ee 4 Arma Jd. Smolen, deferidart in error 
and hereinsfter referred to aa the plaintiff, againat “ichael 
Ziomba and ira. vichael cienba, plaintiffs in error and hereinafter 
designated as the defendants, for the unlasful taking and converte 
ing to their own use of a plano belonsing to the plaintiff, of the 
value of $175. Upon the trial below, before ths sourt without a 
jury, the oourt found the issues in favor of the plaintiff and 


assessed her damages in the sum of $190 and costs, for which asoqunt 


Judgment was entered; to reverse which defendants have susd out 


thie writ of error. } 


eRe JUSTICH PAt delivered the opinion of the sourt. 

Plaintiff's statement of claim sets forth her demand, which 
was in the nature of dausgec for the unlawful takine and converte 
ing by defentants to their own us, about Nay, 190%, of ono ‘olaster 
piano valued at the aim of $175. Defendanto, in their affidavit of 
merits, denied the unlawful taking, and further, set forth that the 
piano was not converted by thom, but was held at ths request of the 
pleintice; athat, though often requested to ramove aame, the plaine 
tiff refused to do ao, the gist of the action ss set forth in the 
statenent of claim and evidence adduced »y the plaintiff, was the 
conversion of the plano in question. while there 1s » varianse in 
the testimony offered by the plaintiff and the defendants ae to how 
the piano same into the possession of the defendants, under either 
version it ta shown us ao fact that the defendants same into possession 


of the piano lawfully, and that thers was no unluwful taking. There 


attaining 
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is no evidence of any actual conversion in the form of a slaim 
(of omership by the defendants, or the sale or abuses or destruc- 
tion of the property: nor is there any evidence of acts anountings 
to an assertion of dominion cver the preperty, tnoonsistent with the 
owner's right, in the absence of any act of this kind, plaintirr 
was compelled to rely upon the proof of a demand, and a refusal by 
the defendants to comply with auch demand. fhe court, in entering 
judgrent for the plaintiff, was svidently of the crinion teat thers 
was evidence showing « demand for the vroperty ant a refuaal by the 
defendants to somply therewith. We, however, havo searched the record 
in vain for any such evidence. The plaintiff's tectirony bearing 
upen this question wae az follows: that nearly five years after the 
piano had cone lewfully into the pesaseasion cf the defendants, ashe 
(plaintiff) sent one “Sovak to secure the return of 4t:; that sho was 
told thet when he went there, Mre. Ziemba (one of the defondantsa) 
would mot admit him to the houses; and that the seid Novak did not 
Obtain the piano. In addition, there is the testimony of her father, 
to the effect that while he was in hie om yard, he sew the said 
Sov&k go to the hovsas of the defendants, but that he did not see 
Novak talk to anyone. *"ovak himself wae rot called to the atand, 
nor was ‘is abeence accounted for, 

Chearly, this testimony offered on behalf of the olairtiff 
utterly failed to show a demand end a refusel by tho deferdants to 
comply with such demand. oreover, the defendanta denied that any 
demand was made by the plaintiff or by anyone or her behalf. As wo 
view the onase, the record is absolutely barren of any competent evide 
ones proving, or even tendins to prove, a oonversicn of the property: 
thereforo, the judgment suat be reversed ard the cause remarded. 


REVERGED AND REMANDED. 
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STATBMENT OF JUL UaAsee Yhis fo an apptal Cros a judguent 


d GHICADO NBIGHTS. 


for $190 rendered ir favor of Joveph frazer, appelles, hereinafter 
referred tc se the plaintiff, against Sherles Kuntzemar, appellant, 
hereinaftor referred to as the defendant. / the suit wae oricirally 
brought before a jJustiscs_of the peace. Upor trial in that court, 
Judgment for a like amount was entered, from which an appeal ways 
taken to the City Court of chicago Heights, wheres, upor trial 

ae novo before the oourt without a jury, the judgment in faver ef 


‘plaintiff for §199 herein appealed from wan entered. / 


BUR. JUSTICE PAH delivered the opinion of the court. 

vhe/ suit was to resover $109 paid by plairtiff to defend- 
ant for rent for the months of May and June, of certain premisas 
owned by dofendant, situated on Sixteenth street, Chicaro Heirhta, 
Cook County, ILLinota, } At the time tha premises were rented to 
plaintiff, namely, on April 20, 113, they were occupied by one 
tre. Jemninz3. Plaintiff claimed that the $190 rant was paid upon 
comiition that the defendant would secure these premisea to the 
Plaintirre for ocoupation by Mey 1, 19135. Defendant contends that 
the agreement was that the plaintiff could have the premises as 
goon «co he (plaintiff) “could cet Mra. Jennings out." Upen the 
iasues formed by the various contentions of the parties there were 
but two witnesses, namely, the plaintiff and the deferdant respeotive- 
ly. tho teatimony of each tented to support his contention. It 
waa shown that 2 receipt had been issued for the 9199 paid as ront 
by the plaintiff to the defeniant. Seaanae the receipt had becone 


' lest prior to the trial in the City court of Ghissco lieighta, secondary 
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evidence was offered aa to its contents. Plaintiff teatified 

that the receipt stated that 1% was for rent for the months of 

May and June, wherein he was corroborated by oncther witneas, Dee 
fendart stated that he did not resall the oxast contents cf the ree 
ceipt, save that it was for $199, It was further established that 
Yeo. Jermings did mot vacate until May 30, 191%, when the deferdant 
tendered the premises to the plaintiff. Plaintiff, however, refused 
to accept them becauss they were net tendered as agreed upon, and 
demanded the return of the said (190, ‘here wan also testimony by 
the plaintiff that when ho refused to take the premises on Yay 39, 
1915, defendant asid he would pay back the money paid to him by the 
plaintiff. This, however, was denied by the defendant. 

The entire question in dispute wae ons of fact. Ty axree- 
ment the partios had waived a jury, and the cause was aubsitted to 
the oourt; therefore, this question of fact was for the sourt to 
determine. fhe court, in entering judgment fer the plaintiff, sri-e 
dently attached greater weight to the testimony offered on behalf 
of the plaintiff: and «fter a careful review of the resori, e 
Ganrot say that ita finding was clearly and manifeatiy against the 
weight of the evidence. 

thile a number cf other errors have been assicned and arsued 
by the defendant, yet we believe they all revolve themselves inte 

| the question shether or not the finding of the court wao clearly and 
manifestly against the weight of the evidence, and we therefore con- 
Gider it urmeceasary to refer to these specifically. 


Finding no reversible error,ke the judgment will bs affirmed. 
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or ae 


he fisawl Meese th titieotnor a42 03 ge beta tle a iW 





*h tients etig at prey * aii) 2S beng rd bithd Ga te Jglsoe't an a 
— nemgis teotiaw vo Sore voter. sew ef atoterh , eget baw. wat 


—-o~ oc “ke vwenmedies grace ag Siaoae fan Hib en jJatd bedata . 





dais beteciciags  wutiigt sow 9 ae” aot sow 3E fade evae siqtes 
Jerse tai. Mie corte QU CSL gi Quah Liven oteepay tose BSE opeehererol ortit 
beewte 926784 Lael g3btingeld .Wiiotota att oo womiweng orig berobmet 
Arm . oot beers ge Lepeinet gay econ gets gaaanwd mold sqedna Ot 
reas 





ad aide 
ic 






2 


tv vraricre? se iw var gems Pak any tite feo? Tuy seeebas att 
| Cote oe ebm Me 
got RST A settrsig at? evar OF Beonwton wt topite geld Wei 

- - . : : . a ¥ 
edt vd mit ot hey yore: sit dows say hiro ef btes debe fed. sBLOL 
efmedreteh ati te beiweh eow .tovevad , «het “vrtemtaty 

; Rees 

eoomee Yo. teat Tea ong sow atuenth al weitacup eviines aut? 38s 


Of hed2iidis few Sores od? fe .vruh aw. foee Keite her we o hoamg ils 


es gtuon wtf yo! ssc fog't te moisewim shade , eto ge yaild parasol 


E 


elve ,tthintel: ot oo toasghel aobtadee cf gh uarow efff Pay 

Thates OG hetseYie qraeto oes ast of steiow setewiy bedeadte » 

ev ghteves ast to velvet Lotemne = gotta baw yRalgmtetg,ems 0 

ets temtans qiteo Sinem Sua giscete wi sobbert® off paté. ver: te 
vsommiirn ge ke: 


Seumse Bie OOnmdme. “heey GY cd ontwtle gente che ovecdiiemat. ge EA) ye pore 





oer! eevisnned? ayleeon thw omc wrod doe re $Y aioe ted, odd 
| wa (itenl> a7 daweo and Go urbhooast oo tom ie amigos noktequpe 
| “Mes Sinteiess ow ote paortabbes wilt To sogeaw ghd damlene gf 
-Vilseotttsoqe.sgelt octeeiep-oe yinaaegemns FL - 


herr iis ad (Liv dnores ot off et owe ofJhoneyves on pathakt 


| afl ul liwer , 
i 



























486 _ ZO797. 7 


£ 

BTHA GALLaY, ( » 

Plaintire in srror, ) SREOR TO 

») # 
¥ae % ) J MUNICIPAL sour? 
’ 7 

AUSUST MATHIS, ‘. ol Oy GHICASO. 

ee AProre ) 


c , L199 T.A. 1 70 


STATEAENT OF TH : Mase .finte writ o? error was sued out to 
reverse an order entered september 5, 1914, by the Aumicipal court 
of chicago in the case of attllay v. Mathis, which order eet aside 
end vacated a judsment entered by that court June 3°, 1914, and 
granted the defendant leave to file an affidavit of merits instenter. 
On June 12, lsl2Z, Sthe jsllay, the appellant, hereinafter 
referred to aa the plaintiff, somaenced the above entitled suit 
against August Mathis, the appellee, hersinafter desizmated as the 
defendant, to recover damages for pergonal injuries sustained as a 
Pesult of being rum down by an automobile owned ard operated by the 
defendant. The staterent of claim set forth a cause of action. on 
June 19th defendant filed his appearanse in said eause by his attor- 
hoy, 7. Jj. Canty, and demandad a trial by Jury. Gn June eth, on 
motion of the defendant, an order waa entered that the time within 
which to file an affidavit of merits in said cause bs extended five 
deys. On June 27th, Judgment by default sas entered avainst defend- 
ant because of his failure to file an affidavit of merite within the 
time allowed by the court. on June 2th, a jury was impareled and 
sacrn, sho, after hearin the evidence and arsuments of counsel, re- 
turned a verdict assessing plaintiff's daztases in the sum of $1,990, 
upon which verdi¢t the sourt entered judcment. The resord further 
shows that on ths hearins, defeniart was neither present nor represehnt- 
@d, On august Slet - sore than 30 days after judgement was ontered - 
@ motion saa made by the defeniant, through hin attorney, *. J. Canty, 
to vacate and aet aside the aaid juicwrert: anid in support of said 


ticn defendant filed an affidavit sisned by J. GU. %. Clow. This 


tion was Jderiad by the sourt. Gn September Sré, defendart, by his 
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attorneys, orundace, Landon & Holt, filed a sworn petition pray- 

ing that leave be given the defeniant to file an affidavit of merits 
instanter. Upon the hearing on thie petition, beth parties being 
represented, the court enters’ ar order settins acide the judcnment 
ang grantirg defendant leave to file an affidavit of merits insatanter; 
which waa the order entered September Ird, for a reversal of which 


this writ of error has been sued cut. 


BUR. JULTICE 248 delivered the opinion cf the sourt. 

it ia admitted that no ~otion tc vacate was made within 
thirty days, as provided for under sestion 21 of the Municipal court 
Act, Chap. 37, “Wurd'’s H. S&S. of (ll. for 1911. After the expiration 
of the thirty days, the court could acquire jurisdietion in but two 
waya: (1) by motion to vacate the Judezment upon preef of errors of 
fact not appoarins of record - whioh would te in the nature of a 


writ of errer coram nobis at comzor law; or {z) by petition in the 








nature of a bill in equity, shoving equitable greunds for vacation 

of the judgment. Such is the provision of sestion 21 ef the Uumicipal 
Court Act, supra. Defendant, in filing hie petition cof September 

Srd for vacation of the judgment (more than sixty days after the 
entering thorsof) endeavorsd to bring himself within ths exception 
provided in section 21, by setting forth srounds “whish would be 
auffiscient to cause the sace to be vacated, set asides or medified by 
a bill in equity.” Plaintiff contenis that ths said petition fsiled 
to set forth such grounds; defendant contends to the contrary, and 


this necessitates an examination by us of the preseatings leading to 


“the entry of the order complained of. 


The first step taker to set aside the Judgmert was the motion 
made on August 31, 1914, im support of whish the affidavit of J. GC. “i. 
Clow was filed. in said affidavit ‘ir. Clow, after stating that he 


wae connected with the attorney of record in the case and had charge 
of the defense in ssid caves, further set forth thet ne notice had 
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been served either upon the deferdart or his attorney, that a 
default sould be applied for, anc that no one was present at the 
time eaid default was entersd, and that neither asfeniant nor any- 


one representing him had notice that the damages would be aasessed, 





or were present on June g#th shen the dsmages were assessed: and 
that the first knowledze of the default and Judgment case te him on 
August 1, 19lé, The record shows that the court refused to set 
aside the judgment upon this effidavit. said affidavit contained no 
statement or explanation why no affidavit of merits was filed sithin 
the tine allowed by the court; the only reason urged why tha motion 
te vacate was not made «ithin the thirty days as provided by statute, 
wae that the affiant hsd not learned of the default or Judgement until 
August let following. Though information oame to the affiant on 
4ugust let, ne motion to vacate was made until aurust Slot, vizge, 
more than aixty days after the entry of judgment, ‘The motion, 
necessarily, thorefore, waa based on the statements in said affidavit 
with reference to the action of the sourt in entering default, having 
Gamages asseased and judgment entered, in tne absence of the defand- 
ant and without notise to him. ‘Ths acts complained of were errers of 
law, reviewable either by appeal or writ of error. Clearly, there 
Was nothing in said affidavit shich would ave sonferred jurisdiction 
upon a court cof chancery to entertain a bill to vacate said jJudzment. 
On september Srd, the petition sworn te by defendant sas 
filed. An exusination of this petition does not reveal any faot 
therein alleged which sould confer jurisdiction upon a@ seurt of chan- 
cery. it is truv, said petition contains the etatement that an affi- 
@avit of merits had been filed, verified by the aforesaid Clow as 
agent of the petitioner, but the petition clearly sets forth that such 
_ Statement was made upon information and belisf. fhe petition alac 
 @llezed that the defendant had a good and meriterious defense te the 


Gause of action, but only upen information and belief. In other res- 
pects it ts but an amplification of the affidavit mado by the aforesaid 
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entertaining a bill to set aside the Judgment complained of, Nothing 
get forth in the defendant's petition of september Srd accounts for 
the failure of the defendant to file said affidavit of merits within 
the time allowed, or explains why the motion to vacate the judement 
waa not made zithin the statutory period, viz., thirty days. so 
far as the record shows, the failure of the ‘efemiant to file said 
affidavit of merits was negligence, as was also his failurs to present 
within proper time a mction to vacate the order of judenent. that 
we have said with reference tc sliegations in the affidavit dy J. co. He 
Clow relative to the fact that defendant had no netice of the enter- 
ing of ths default, the assessment of damacss and the entering of 
judgment, applies to similar allegations in the petition filed on 
September Srd. thd courk san eas witheut jJuriediction to sst 
aside and vacate the judgment entered June 22, 1Gl@, and therefcre 
the order entered by said sourt on Saptember Sra vacating the said 
judgment must be reversed. Hiller v. Sarto, 247 ill. 104; Cramer v. 
1. Ge Se Ae, 280 ill. 515. 

Defendant complains by say of cross-error, that the court 
erred in defaulting the defendant on Jime e7th and in entering judg- 
Bent for the plairtiff on June 29th. jie makes the further point that 


the jury in the case at bar should have been seworr to assess the 


@amazes and not to try the issues, and as the jury were ssorn to try 


the issues, the jJudgmant cannot stand. Yithout passing upon the pro- 


priety of these crosa-errors, it will suffice to say thut the writ of 


error now before this court ia directed to the order of september fri 
Vacating the judgment. our courts have heli such petition to be in 
the nature of a separate suit, and that in such a proceeding an order 


setting aside a Judgment is reviewable by appéesl or writ of error. 


Cramer v. I. Ue Ne Ae, Supras Larnes Ve Co Ue Hye UOe, 195 Ill. App. 


148. while the oross-errors asaiznod may be the proper subject matter 
separate 
of a,writ of error, they sre not involved in ths issues brought to 


and 
this court by the present writ of error,, therefore, we cannot consider 


_ then, 
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the order of jeptember Sra is reversed and the cause 
to the Municipal court with directions to expunmse said 
bY of Jeptember Sra from the record. 


RvVeRSab AND REMANDED Wit! DIRECTIONS. 
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BDVARD E. 3ETT: ) i 
pellsa, ; APPEAL F ROK 
VS. ) SSQQURTY COURT 
Horrete- a 
BOWER &. TATE, ¥ SOOK JOUNTY. 
ant. ) rd 
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Sie Thies is an action on the carne for 
e , 


Ce 4 Prt pos on 


TALESEST OF TF 
fraud and decelt alleced ‘to,fave been practiced by Homer |, Tate, 
appellant, horsinafter referred to ase the defendart, upon fdward 
Ke Betts, appellee and hereinafter desienated as the plaintiff, ir 
the purchase by deferlant from plaintiff, of certain real estate 
valued at 9990; the fraut allezed being in inducing plairtirr to 
accept a note of one LVelbey for 5274.28 az part payment of the pur- 
shase soney for the real estate. Om the trial below the jury found 
the deferdant guilty sand assessed the plaintiff's damarces in the 
eum Of 2344.45 plua intersat from the dats of the note (vay &, 1912). 
Upon thia verdict ths court entsred jJudzmert against the aefendant 
for the um of (574.25 and costa; to reverse which the defendant 


has proseouted this saopesl. 


MR. JULTIC“Z PAM delivered the opinion of the court. 

im Nay, 1°t2, plaintiff advartised a certain lot for sale. 
the defendant, who kmew tho plaintiff, noticed the advertisement 
in the paper and put himsscl’ in corsmmication with the plaintiff 
with reference to the purchases of aalid lot. After aome negotiations, 
the plaintiff sold hia lot to the defendant for the sum of $990, 
and as pert of the conwideration, the plaintiff took from the de- 
fendant a note for 2544.25 dated “ay S$, 1912, payable SCeptenber 4, 
1912. ne note was signed by one &. i. Dalbey, wa" payable to hin- 
2¢1f ami indoraed by hin. 

The declaration ir the suit, after setting forth that the 
property was sold and the note taker as part payment, charges that 
for the purpozs of inducing said plaintiff to sell defercant said 


property, defendant falsely, fraudulently and deceitfully repre- 
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ia no proof of the amount of damarea, if any, suffered by the plain “s 
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sented and atated to the plaintiff thst the eaid «. 4. Dalbey, 

the maker of the note, “was solvent, that he wae a great lusher 
merohants;" that the ssid Jalbey was “finansially resporetble," 

and exhibited “certain creiit ratings ahowing the anid Dalbey to 

be in a sound snd strong financial cendition,"® and rerreacntad 

"that said Daldey waz reliable, amd would take up and pay seid 
promissory note when the same came due;” that said Dalbey "lived 

in a fine home in ‘lances, Illinois, psid large rent ard had a good 
standing in said community, that hia business was in good condition, 
that he had no outstanding indebtedness or obligations, that eatd 
promissory note waz siven in payment for pugs.” ‘fhe iecleration 
further set forth that plaintiff, because of hia faith art belief 

in the afcresaid representations ani statements, ami because of his 
belief in the honesty and fatrnase of the defendant, sold hia proper- 
ty to thse defendant om Hay 25th and received said nete at its faces 
value, in part payzent. The isclaration further charges that the 
aforesaid statements ied ardawase tune were falss and untrue, that 

at the tine statements were sade defendant mew said Dalbey was in- 
solvent and umable to meet the note «hen it fell dne, end that Dalbey 
at the tire was indebted to others in large suns, avgrszating °5,790, 
im additicn to being indedted te the defendant in the eum of 21,409. 
The declaration further charzed that the congideration for said note 
was money advanced; that said note, though overdue, hadi never been 
paid, and that by reason of the premises, the plaintiff was deceived 
anc defrauded by the defendant. Lefendant plosded not guilty. Plain= 
tiff contends that the evidence in the cages sustained the charges set 
forth im the declaration. Defendant deriee such contention, and { 
further maintains that the evidence shovs that the plaintiff did im | 
rely upon any statement made by him; that it in fact naratives ouch © 
reliance; furthermore, that whatever statements sere made by de- ca 
fendant were made in good faith. Defendant alec sontends that there 
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tiff; that the ccurt adeitted improper evidence and refuasd 
proper inatructions tandered. 

There sere but three witnesses, nunsiy, the plaintiff, the 
@efondant, ard &. i. Dalbey, whose testimony was taken by deposi- 
tion, on behalf of ths plaintiff. Plaintiff, sno was superintendent 
ef transportation of thse Chisago & Northwestern Failwny, teatifiled 
that he had kmown deferiant for several years prior to the transsc- 
tion in question; that they both lived in Avanaton, about two bloscks 
apart; thut in the nesotiatiors lookine to the aale of ths property, 
defendant aaked plaintiff to take the Dalbesy note; thet plaintifr 
then asked him if he would inmdorse the note, te shich defendant ree 
plied in the negative, statins that he could mot do so because of 
the rules of the company «ith shich he was associated, but that the 
note was perfectly cood, aa he knew the maker: that deféndant then 
subzittes to hie certain scosmserscial ratings, which sensisted of a 
Dum commercial report and two letters «hich had been reesived by the 
defendant, which had evidently been «ritter in resnonss to a request 
for information as to the responeidility cf the eaid Dalbey; that 
defendant then asked plaintiff te inveetizate the can further, which 
plaintiff said he would do, and that in pursuance of his investizga- 
tions, interviewed ons Jones, treasurer of the chicago & forthwestern 
Railway, being the coupany «ith which pleintiff sae employsd, said 
Jones beings a neighbor of the said Dalby: that Jonss tnforved his 
that he waa acquainted #ith Dalbey; that his (Salbey's) family was 
living in conrortable circumstances; that the house im which Dalbey 
lived in Glensoe rented fer about $100 per month, ani that he thought 
the man was all right; that plaintiff thereupon called up defend- 
ant on the telephone and asked what was the coneideration for the 
said note, whereupon he waa told the consideration therefor was 
rugs sold by defendant to Dalbey; that plaintiff then replisd he 

would tate the note; that thereafter the transaction was closed and 


the note in question taken by plaintiff; that several months there- 
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after he wae inforsed that Salbey was leaving -lansoes because of 
debts dus and owinx, that his preperty was beings attached, and that 
he was going to wontanma: that he imsediately communicate! with de- 
fendant by telephone and charged him with knowledze of this ultua- 


tion; that he charsed him with tryins to put over a deal upon hin, 


end that defendant raplied there must de some mistake about lt, 


that the man vould still pay the nots; morsover, that the nete vas 
good and would be paid: that thers was considerabls bitterness ine 
auiged in over the telephones, and that the sconversation sage ended 

by defendant hanging up the telephones recaivear. Plaintiff furthar 
testified, that he relied or defendant's statement that the consider- 
etion for said note was the sale of ruga; plsintif? further testi- 
fied that defendant said he had had business relsticna with Dalbey, 
that he considersd him gcund and solwent im every way; ‘furthermors, 
that he aseested the nots basause of the representations made to him 
by the defendant as to Dalbey’s raspomaibility, oni becauss the de- 
ferndant wae a neighbor of his. 

Plaintiff, in his declaration, first charzes tre defendant 
sith heving represented that Dalbey was solvent. “he evidence, as 
given by plaintiff, etoss that st beet, what defendant stated was 
that he considered Valbey selvent; ner is there ary evidence in the 
Gase that Dalbey waa insolvent. [t is trus, thers «as hearsay testi- 
mony that he sas leaving jlencos, that hie property had deen attached 
ant creditore «cere pursuing him, but such testimony is without forse 
in detersininz the isgues pressnted here. “orecver, while it is 
further true that this note was not pail when presented, yst there 
ie no eviderce to show that said nots sould not ba collected by suit 
or by being presented again. On the contrary, thers is evidence 
that another note =ade and given by Dalbey at the sams time an! due 
the defendant, hai deem pald since the note in question had matured. 
Plaintiff then charczed that defendant had represented to Sin that 


Balbey was a great lumber merchant, that he was in a sound and strong 
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financial condition and waa able and would taxe up the note «hen 
due. “he only evidenos to proves this allegation ia asain the states 
mont by plaintiff that deferdant told his he considerad Dalbey sol- 
vent and that he would take up the note at maturity. the tettinony 
of the plaintiff uhowsa that at the same tine the defandart asred 
pisintirf to lock up Dalbey, and gave him the mereantile agency re- 
port and the two letters previously referred to. ‘There sas no evid- 
ences of any kind showing that defendant gave any facts cr Mares 
with reference to Dalbsy'a financial responsibility, save the cenm= 
mercial rating and the lettera, and Aisa own staterment that he con- 
sidered Dalbey good and that the note vould be paid. Ghile ploine 
tiff oharcez defendant «sith knowledze that Salbey wae insolvent and 
indebted in the large mo: of $5,900 ard that defendant tmew Dalbey 
had had business reverses and was being haragesd by his orsditors, 
yet the record is barren of any svidense showing or even terding te 
Show that such krogleigs was posseseed by tha defendant, prior to the 
transasticn im question, save in ons regard, canely, that the defena- 
ant did have one other note of Salbey'sa, which the evidence shows, 
however, nas aince been paid fhe only testixony there ia ir the case 
with reference to the atount cf Dalbey’s indse>tedness at about the 
time he isft Slereos, is the testimony of Salbey hinself, in ths deposti- 
tion tatem on behaif of the plaintiff in the cause, in which Oulbey 
20 states £uge he was indebted tc defendant in the sum of shout 
1,299, but said Dalbey in tne aame deposition state! that defendant 
ad not know of any troubles tit he (balbey) had had until early in 
une, when he informed defeniant he did not think he would be able to 
& the note when it fell due. This sas st leart tyvo weora after 
summation of the transaction between plaintiff and defendant. And 
bey further stated that at the tine of giving the note he did not 
we to exceed $4,096; that shen he gave the note he intended to meet 


t on September Brd; and that he did not take up same at waturity 


s@ certain contracta had not turmed out as axpected. 
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The declaration further scharses that deferdant represent- 
ed that Dalbey's business wae in gooi eendition ant that he had no 
outstanding indebtedness cr obligation. ‘hare is ne avidsance in 
the record which shows defeniart made any such ataterant. ‘the only 
evidence cf the condition of Dalbey's businoae# wae that shich ane 
pears in the tastinmony of Dalbey himself, to which we have Just re- 
ferred. 

The other allegation «2 to the false rapresentations is 
that the defendant stated that the note eas siven for ruce. The 
only evidence on thst point to support the nleintiff i« the avideres 
ef the plaintiff himself. Plaintiff sentends that, had he known 
this note wat given for monsy instesi of rugs he would not have aaj 
Geoted anil note. In support of this sontention he arzues that thease 
notes were given by Dalbey besause of fraud practiced unorn the defend- 
ant by Dalbey. Thers is no foundation fer auch arzument in the 
resor’g. Dalbey's testimony shows ae cues were part of the conaidere 
ation for theses notes. 

Defenctant testificd that he made no resresentation that 
Dalbsy was solvent, thet he asked plaintiff tc mare his osm investi 
gation, and thet plaintiff if¢ so; that he aubzitted to pleintiff 
the sare information which hs himself possessed: that he had trens- 
acted bugineas with Valbey te the extent of forty or fifty thousand’ 
dollars; that all previous obligations of Dalbey had been met: 
that this note was one of two that had beer given to meet an ine 
debteidress which had arisen because of a miatate made by a foreman 
ef Dalbey’s in erroneocualy shipping two cars of lumber to Cleveland 
inatead of Chicago; that he hed mo imozledze of any indebtedness of 
Dalbey’s, save thase notes; that he aubmitted to plaintiff the mer- 
Cantile agency report and the letters, and plaintiff took them, 
stating he would look them over and let him Inow; that about a week 


thereafter he received the following letter: 
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"chicaso, -ay 23, 191%. 
"Nur. Homer Tate, 
c/o Union Joml. Je., 
187 #%. Bashingteon St., Jhzo. 
My dear ir. Tate: 
4 return herewith the papers relative to the ernest 
HR, Dalbey note. I hays consulted with a frierd whe Lived at 
{ Slencoe, with refersnce to this gertiemar, and have come to 
the cumeclusion that © sill be willing to take this 4255 nete 


on the let. fhe lot ia the first one “eat of the houss built 
by Siss Jewell. in other words, 1t fe between “ios Jevelits 
| house and the house owned by ar. “cllowry. 
fours very trule, 
Be Ze BUTTS" 
Thet the first he knew with reference to valbey's departure fron 
‘ the city sas «hen he was called up by plaintiff'a attorney: that 
: he thereafter talked with plaintiff over the telenhons, wherein 
Plaintiff mad» certain sharges against hie to ehish defendant ob- 
jected, and he (defendant) ended the conversation by hanging up the 
receiver. 

@hile plaintiff maintains that this svidence shows that the 
Gefendant had made representations which were falas and which dem 
fendant knew to have been false, arti that he (the vlatntiff) relied 
On these representations in accesting the note, “eo fail to find any 
evidence even tending to shows that the deferiant mede any material 
false represe tations. ‘oreover, there is nothing in the evidence 
from which {t san be argued and from whish this court car conclude 
that there wore facte in defendant's possessicn with reference to 
Dalboy's condition which he had seoneesled from plaintiff. /urther- 
more, the evidence clearly shows that such representations which the 
plaintirf sharcesa to have beer false ware not relied wper by hir. 
The evidence as it appears in the record, clearly shows that the 
Plaintiff made his can investigation and actei thereon. While, in 
@nswerlng a question calling for s& sonolusion, he states othersinze, 


yet the facts in evidenss demonstrate the sontrary. On croase 


 @Zasination, the resord shows the following testimony was ctvene 
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“2. ‘Nat did Hr. ‘ate tell you at your first interview 
; adout looking Ualbey up? A. ile told ma to investi- 
gate him, 


Qe. See shethor he was foos or not? A. Yell, naturally. 


Q. O28 be tell you what Dalbey's business was? «a. “he 
letters disclosed that. 


Re You knew thon that he was in the lumbar buatressa? 
Ae YTB, sir.” 






Plaintiff further state? that he consulted ith an intimato friend 
snd an aascciate of his, «ho was a neishbor ef Dalbey'’s in “lense, 
Mmavely, the ir. Jonss previously referred to, whe not only vwerifted 
defendart's staterent as to Osibey's marner of livinz, but also esa 
ef the opinion that Dalbey was reliable. Althouzh plaintiff sontonds 
that ths transaction esa closed when he telephoned deferdart as te 
the sersideration for this note, he was told it waa fer rugs, yest 

the evidanse shows it was determined by the letter writter te the 
@eferdant by the plaintiff uncer date of “ay 2%, above ast forth. 

Im said letter plaintiff stated he returned ths papers sith refer- 

5 _ ence te the Delbdey rots (presumably the mereantils agancy report end 
Rane letters from mer sith whom Dalbey had dene businese, which letters 
indicated thet the sriters theresf believed that Dalbey was reliable 
and trustworthy’: and further stated that he had consulted sith s 


friend with referance to the gentleman (meaning Ualbey), which friend 

9 the evidense ahossd tc have been vr. Jones, ani Kad cone to thie cone 

; Glusion that he was willinz to tate this $545 nots, prasumehly be- 

Gauss, az plaintiff had already testified, bis asseciate ant friend, 
Jones, had told him Dalbsy vase reliable. 

In our opinion, the evidence in thia record nct only clear- 
ody ghows mo material falss ropressantation waa made, but that the 
plaintiff did not rely upon such stateronts as hat baon sade, but 

sought information of his ovn ani asted theraan. “herefore we bae- 
lieve the verdict of the jury wes clearly and sanifestly against ths 
Weight of the evidence. in this view of the save it ia not necessary 


to @iseuss the other errors aasimed anid argued by ths defendant. 
-» 
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For the ressene herainacove as<icned, the Judgrent «411 
"33d and ths esuse remanded, 


REVERSO AND REMAYDSD, 
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GILLIAW C. GORsAK, » # 
Appellant, ) PPP BAL FROM 
v6. { GIRCULT COURT 
“MAY GORMAN, } é COGK COUNTY. 
Appslles. ys 
é 


: 1951.4A.173 
STATEMENT OF THE SASH. whis appeal is prosecuted from a decree 


ef the Cirouit Court of Geek county, diswiasing, for sant of equity, 


ct 


a bill for divorces broucht by william ©. Gorman, complainant, azainat 


way ocrmar, defendant, om char;es of desertion and adultery. 


Mike JUSTICE PAN delivered the opinion ef the caurt. 
This bill was filed January ©, 1014. service was had by 
publication, due proof of which was sade, and ro appearance or answer 
| having been filed by the dofendant, shes wae defaulted, ard scomrplaine 


art’s bill taker as confessed. On March 19th the case cars up for 


en 


hearing befere the Honorable Adelcor J, Petit, one of the juices of 

the Circuit Court of Cock county, No one avpeared on behalf of the 
defendant. Complainant was called te the stand. ils testinony was 
to the effect that he «ed the defeniart were married april 2°, 1994, 
at ¥inmeapolis, “innescta; that about Yareh Lit, L905, defendant left 
complainant's house and etated that she was returnin’s to the home of 
her mother: that after about two weors aha returned to complainant's 
home, rexsining sith him about one week, following which she again 
left complainant: that at this time, defendant stated to hin that 
she was tired of married Life ard did not care to live with him any 
longer; that the complainant thereafter aintainsd his residence 
in Zinneapclis until May, 1912, when ne came to Jhicagso, and that 
defendant never returned. 

Upon the charge cf adultery, complainant testified as to 

misconduct om the part of tha defendant with ome Kay ackroth, de- 

tailing what he sa# on one oceasion, md further, a2 to admissione 


Of infidelity made to him by the defendant. After courss1 Nad com- 


ested the examination of the complainant, the re LG P igaigetel 
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interrogated by the court. in answer to a queation by the court, 
“eomplainant etated thst when def«ndart left hin she wert to live 
with her mother, at which tine ho told her that whatever furniture 
had been pxid for she might take: whereupon the scurt further ex- 
amined the witness, who testified as follosa: 

"2. You say you lert her? Ae ae left me. 


Qe You teatify both gays now. hich at i to be- 
lievaT aA. She left me. 


Qe Teil the cirscunstarosa of her leaving. aA. She 
left a note one time ani said ahe was going to leave 
and she left." 
We have carefully examined tie testimony up te this point, end find 
ne justification for the remarks ef the ocurt that the witness was 
testifying "both ways.” Zhen followed thia teatimony, given in 
answer to questions by ths court: 


"9. She had no fault to find with you? A. She nevor 
hed any fault to find with me. 


Qe When did you oome to Chicazot A. If came here in 
Bay, AFlce. 


Qe That was when she left yout Ae No, she left me 
in Maroh. 


TRE GOouURT: I have no more time to talk to you unissa 
you tell ms the truth. 


Qe Tell ue the truth. fhe fact of the matter ia, you 
left Himmeapolis and left your wife and cate to I1lli- 
nois? Ae YOs, 2iF. 


te AMd you left her in Jinneapolis and you came to 
uhicago, that 1a the truth, fer't itt A. fea, sir. 


YHE OOURT: Of course it ie the truth, ‘the bill is 
dismissed for wart of equity. 


WR. MAURER: If the Court pleases, will you allow the 
witness tc state - - - 


TUS CCURT: I will net allow the witreas to state one 
single thing. The day is coming when this kind of thing 

is going to stop in this court. 

MRe MAUSK: Will your ‘ionor allow me to make one statement? 
THR COURT: ‘The bill is dismissed for want of equity. 


UR. VAUHR: J take an exception to that, if the court 
pleases. 





fH COURT? Step down. you are through," Gi G7 
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Upon the answers to the questions sbout leaving his wife in “in- 
meapolis and ccming to Chicazs, the court evidently based its ac- 
tion in diamissing the bill for want of equity. these ansvera, 
however, were not incensictent with hie testimony that defendant 
had left hir im “arch, 1995. this io evidenced by hia answer to 
the question by the court, “chat wes when she left your" (referring 
to Vay, 1912) to which he replied, “coc, she left ~e in Varch.” 
There can be no questicn that the witness {in his answer, wae re- 
ferring to “arch, 1908S. Furthernmors, his testimony showed that a 
pericd of seven years had intervened between the time she left nin 
and his leaving ‘irmeapolis to come to Chisara. his #as net con- 
tradicted, save as the court inferred es mech from the answers above 
set forth. As we view these answers, novever, the erly locical ine 
ferorce, in view of ali ths testimony, ia that the witness, in 
anawering as he did, clearly meant to suy that wher he cate to chi- 
cago, his wife remained in <irmearolia. 

On the folloying day the matter was agein brousnt befere 
the court, and complainant's coungel asain saked pervission to in- 
troduce additional testimony, not only of the complainant, out of 
Other sitnesses, upon the charce of desertion, but the court re- 
fused such offer, stating thet he would hear testimony oniy on the 
question of adultery; to whieh ruling complainant auly excepted. 
Complainant then offered in evidence on the question of adultery, 
the teatimony of Bhmself and one witness, archie =. ‘sobincon. The 
court, ufter hearing the testimony, stated that he did not delieve 
kebinaon, which left complainant's testimony uncorreborated. Under 
these oiroumstances, we cannot say that the action of the court in 
@ismiseing the bill for wart of equity om ths charce of adultery eas 
clearly and manifestly against the weight of the evidence. 

After the testimony on the charge of adultery hai been of- 
fered, compisirant azein asked for permission te introduce testi- 


mony on the chergs of desertion, but the court waid, *"o, 1 will not 
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hear him on the question of desertion te prove complainant's own 
testimony wus wrong,” and further, that complainant had already 
taken the stand and tostified repeatedly that he went away and de- 
serted his wife. te have searched the record in vain for any 
evidence which shows, or even tonds to ahow, that comolainat testi- 
fied that he had deserted the defendant. The ccurt saz clearly in 
error in msking such statements. fhe action of the court in refus- 
ing additional testimony denvrived complainant of the risht te present 
s evidences to sustain the charze of desertion ae ast forth in the 
11 of complaint, thereby depriving nim of the opportunity of a 
rand inmpartiel hearing on bis bill. For this renson the decree 


t bs reversed and the cause remanded. 
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AZVERSED aAKkD REMANDED. 
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APPialy PROM 


UHARLES A. PHMLPS, 
ea 


IPERICN GOUT 


MIOMAS H. HUNTER, 5 7 COOK UOUNTY. 
appellant. / 


. / 1951.A.181 


Mike JUSTICE PAN @e red the opinion of the sourt. 


VS. 
\ ) 

) 

) 


This is an astion of replovin brourht in the Superior 
jourt of Cook sounty by Charles A. Phelps, sappellee, and here- 
inafter referred to as the plaintiff, against Thomas “. Hunter, 
m the capacity of bailiff of the Yunicipal court of Chicago, ap- 
llant, who will hereafter be destarated as the defendant. Gn 
he trial below before the court without oa jury, the court found 
the defendant guilty, and the right to the possession of the prop- 
erty in question in the plaintiff, sssessing the plaintiff's damages 
n the sum of one cent. On said finding the court entered oa corres- 
ding judgment; to reverse whioh the defendant has prosecuted 
his appe«l. 
This replevin sult was brought April 30, 1910, to recover 
Gertain property then in the posssasion of the defendant, under 
B pluries exscution issued on a judgment entered in the .unicipal 
t of Chicago on August 17, 1998, for 3221.33 and the costa 
the suit, in favor of John Jexton & Company in a suit brougnt 
said company against Haymond i, Peterson and cffie 4. Lanib. 
the declaration of the plaintiff alleged that the defendant 


efully took and detuined a certain peepee ser 


5 d+ 388 os shear ne ge lot of pouse- 
Ld BOGAN. Defendant filed pleas of non gepit, non detinet, 


7 
- pleas of justification under the execution ren- 
é 
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Gered on the judguent in fover ef John Sexton & Compeny hi rein 
above cet forth, There were two other pleas wherein the dee 
fendant denied that tae ownership in said proverty was in tae 
plaintiff, alleging that the goede had been toe prorarty of 
Bifie +. Lenk snd thet title bad pasecd te the defendant by 
reason of on execution isnued on a valid jucenent seainst the 
gaid Effie vw, Lamb. The replication terdered igoue on the 
plens of nom cepit cua fon detinet, denied tiat tue ownereLip 
4n said property mne ic the defonasnt sho clssaack tlile torcugm 
Bffie >. Lamb, end furtborssre denied tint tis extcutisca ;leadced 
fn justification ens issued on 2 velid jucgeent, 

The evidence sane kt tie Gxégcubion in gusetion 
was issued Jaren So, 181), and ways on the sonse day pleced in the 
hends of tae defendant me baLlLifI of the i.unichdpal court; inat 
the said #rfie b.. Laxo, one of too defendants gestiened in sera 
execution, hid, sanve tho reniition oF the yudyment, sariased 
eme Cordon; that cn the Slat cay of -axyca, Lil., sie casa _tiie 
MB, Lomb Cerden, then Living with ner uuisbeud, taceuted & chatrved 
mortgzege (in the execution of shies her husband dic act juisa) 
upon the household furniture and effeeto shion vere the subj cet 
matter of the replevin auit, t< one jhilip hk, Deherty, to secure 
the payment of = certain prowisecry note benring the opme cite, 
for the sun of {378,c’, payedls to the order of Lergelf, dus cone 
year from the date thereof, snd signed anc indorsed by herself, 
which chritel mortgare wae recorded on the second day of April, 
Rls; thet the eeid note end chatiel mortgage were subsequently 
assigned to the pleintiff hereing that the conulderation for tne 
Said note and mortgage wae soney lovned by anzid piaiatiff to 
Effie i, Lamb Gorden; tuat the amid soherty wae not tie real 
party in interest, seing a clerk in the office of the piaintalff; 
that the chattels sortgaged were tac property of tae said frie 


B, Laswb Gordon prior to Her marriege to Cordon in 18O¥, baving 
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been the subject matter of ex chattel mortgage given to tue 
plaintiff in 1906; that thie property waa ievied upon by the 
bailiff of the sunicipal Court on April 25, i91._, under tne 
pluries execution issued om Hareh SO, lylt, and was replevied 
by Christopher ctreaeneis, sheriff, on tie Stk day of April, 
291CG, on the writ of replevin issued in the euse at bar, 


Ine plaintiff 


offered in evidence the Salf sheets and the docket of the 





iunicipal caurt, which aslf useets and decket show’ the fole 
lowing ontry: 

"19068 Auguat 17, fouter, Ceftsa, defil. per. 

serv, G66. was. by Ot. Sadl1,.GE. Jude. A costs 
on afft. of Glein," 
ene_teetinany_fustier_enows—thet Jhis entry we 
fivet ande on tae Galf sheet and was then transferred to the 
docket, wihch entry @ deputy clerk of the bunicipal court, 
whe wae Called se ex witness, testified waa a reoorid cf the 
judgment in the Municipal court, 

Cn benalf of the defendant there was offered in 
evicence a certified copy of judjment and precetdings in the 
Nunicipal court in the case of John Sexton & Caupeny, &@ cor: orae 
tiom, we, Haysond KH. beterecn end Effie &, Leab, partners in 
business under the firm name, style and descrajtion of « cterson 
and Lead.) in ruliag-on the SB jection of the plaintiff to enid 


offer, the Court said: 





"hy best recclivetion iso it wae in evidence, 
but so that there wili be no question about it, 
it mag be offered ami received in evidence, and 
the court will hokd §iat it 1s the aame ad the 
recital in the anlf ebeets in the docket of the 
Kubicipal court, Auguat 17, LOCH, 4b Leing agreed 
that there was cniy onda JjJucguent.* 


eat 
This certified copy is as follows; 
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“UBITYD STATES OF AMERICA, 


state of illinois, j 
County of Cook, 
City of Coicage . 


5G. 


~_—*s—" 


“In the Sanicipal court of Chiecsgo. 


"Be it renuenbered, toowit; that on the 17th day of 
Auguat, A, 3, l1¥u6, the following evnong other proceed 
ings were hed in esid court and entered of record 
therein, to-wit: 


"John sexton and Cospany, # corseration, va, saymond 
kK. FPeteraen and iffie kh, laub, portners in business 
under the firw name, style and deseripticn of letersen 
pnd Lanb, 


"No, 65552, Contract, 


"“Thie day on motion of the plaintalfy the defendants 
and each of thes ure ruled to appear herein instanter, 
and thereupon being three tines scle.nly called in 
open court they come not nor does either of tiem, ner 
any one ef them, but trey and ¢aon one of them make 
default, snd it anpearing to the court toes eaia de- 
fencante vere euch duly served with the aunnons 
herein more than turee days prior to the return day 
of said summons ond that the tine of appearance jpeoli- 
fied in veid sussens hae passed and that they and ¢ach 
ef them are still in default of on appearance, on ture 
ther motion of the piaintiff it io ordered by the ceurt 
that judgement be entered against said defenuents by de- 
fault for went of an sprearsnee. Thereupon, the court 
having heard tiie evidence and being fuliy advised in the 
prenicea, aecesses the plaintiff's damages at the sus & 
Two Kunured Twenty-one and sixtyethree/l(. dollars 
($221.63.) 

“it iw therefore considered by the court that tne 
plaintiff have and recover of the defencantstie said sum 
of two Hundred Twenty-one and 638/luL dollars (gecl.65) 
for ite damages and slave its costs and charges horein 
expended ond that it have execution therefor,” 


ot } 
4 
Open thsrecerad, fia intiff maintain’ that the 
only record ef any judgment aaving been entered in the . unicipa 
court in the cese of sexton v. reterason end amb, wae the entry 


appearing on the half sheete of the oeveyf eenetyr 


"1908, Auguat 17, Foster. efts., deflt. per. 
serv, dns, ase. by Ct. 4£21,635, jude. & coats 
on afft,. of claim,” 
AACR i 
| that auch judgement #8 nol a valid judasent ana dG the exee# 
cution issued toereon without force; that the title to the 


property was in the ,laintiff vy virtue of the chattel MOTE; ane 
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executed by Effie &%. Lamb Gordon, which mortgage, though it 
covered bousehold goods, wae not recuired to be executed 
jointly by herself and her husband, “because the evidence 
showed it was given im the purchase of the nouzehola foods 
in question; thei the taking of the property ond scolding 
same on this execution, issued upon what the pladatiff to 
pleased te call an inveiid judgment, was wrongful sud there- 
fore the plaintiff oma entitled to mmintain Lis eeticn of 
replevin, 
vefendcant pevaian? wan the chattel mortgage 

in evidence was given to aecure a loan from the pleintiff 
to the defendant, and that the chattcls pledged as security 
being household goods, it was nsaceasary that both the huse 
band and the wife join in the execution thereof, and tuat 
the failure of the hucband te join in the execution thereot, 
rendered the same invalid na ngninet crediters; furtiercore, 
that the judgment upon which the execution issued was a valida 
judement, 28 ued tees the certified copy ef the proceedings 
hereinabove set forth; thet as the execution thereon ses ifn 
the hnends of the defendant prier te the execution of tHe 
mortgage (Conceding thet the said wortsage was valid; it 
yas €@ prior lien on tue property.) while tiese respective 
@ontentions present two issues, viz; (1) wes tne cuattel 
mortgage rejiied upon by the plaintiff walid and (2) ae 
the execution pleaded in justification issued upon a valid 
judgment) - in owr view of the ense, it is neceseury to 
deteraine only the latter, 

\ the execution in question came inte the henas 
of the defendant as beiliff of the \unicipsl court pricr to 
tne execution of the chnitel sertgage relied on by the pitire 


tiff, [if this execution vas based on & valid judpsmont, tua 
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plaintiffs in said execution (defendants here) obtained a lien 
prior to tmat of the plaintiff, ais brings uu te the quese 
tion whetner or not tne execution was iusued upon a valid 
Judgment, ilainti?f contenda thut tue cniy entry of judgment 
ae ohown by tne record ia tne following: 
“1906 August 17, Pouter, Lefts, deflt, per, 

serv, das, aBs, by Ct, $221.65. Judu. & cesta 

on afft. of clain,” 
that in Stein et sl, vv. keyera, 255 ill, A9¥, At wae Nelo that 
& judgment entered in such an abbreviated form was invalid and 
that sucn judgment cannot be relied on to sustein wn execution 
desued thereon, If this record presented no other proof of 
the judguent referred to, stein Vv, heyers, supra, would apply; 
but in the exse at bar, the defenuant, om Kis own GeLalf, ine 
troduced o certified capy of the preceedings of the iunicipal 
court in the oxse wiergin the judgement was entered upon wiich 
this execution issued. At the tame this offer wau made and 
reecived in evidence by the court, scajectison vos aude oy the 
plaintiff, but the court overruled the objection and rece.ved 
it in evidence, satnting at the same time that it was “tue sane 
as the recital in the half saeets in the docket of the cuncie 
pal court, Auguet 17, 1906, it oeing agreed that there was 


only one judsment," what, then, wav the judgment of the court 


le it evidenced by the entry on the aalf sheets or is it evie 


denced by the certified copy of proseedings heretofore quoted, 
wherein the jadguent appears fully and completely set forthy 
The record, sv it aprenred on tne Half aheet, was only a 


minute or memorandum of the judgment ase pronounced by the 


@ourt at the time it was given, shat the Judgment of tue 


eourt WAS appears in the certified copy of the ) roceedings 


introduced in evidence, This very point was the subject 


matter of a decision vy tiis brane! of the Appeliate court 
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in Thos. M. liunter, bailiff eto, ¥. hupire state surety Co, et 
Bl., General Ho, 20,393, which wes a suit te recover on a roe 
plevin bend, in the course of tne proceedings in tiet case, 
the plaintiff (in the suit on tne bond) offered in evidence 
the judgment of the bunicipsl court of Chicago in the revievin 
Suit in which tne bond being sued on wae given, The evidence 
in that cose showed that tne only record of this judgment sade 
at the tise it was entered by the court, conuisted of an Bbe 
breviated minute of the proceedings entered upon the docket of 
that court, After suit was instituted on the replevin bond, 
an order was cntered in the revievin wuit, wiich order recited 
that after gue notice and examination of the records and pavers 
filed in the replevin suit, “the court finds that through ere 
ror and inndvertence, the clerk nad failed to resord in dGue 
form the findings, proceedings and judgment rendered therein 
on April 7, 1909, and thereupon it wae ordered tnat such find 
ings, proceedings and judgment, which ure fully set fortn in 
the order, vo entered of record nunc pro tune, as of april 7, 
1909, the date of the entry of the judygwent.® tpon the trial 
of the suit on the replevin bond, tne recerd of the judrment 
in the replewin euit, entered nunc pro tune, wae off«rea in 
evidence and adsitted, It was wasintained that the court erred 
in wodoitting said reeord of the juadsment as entered nunc pro 
tune, This objection was urged as a cause for reversal of tne 
judgment entered on the re;levin vond in the wuit, in reviewirge 
the ruling of the court upon tie adadesidility of the aald record 
of judgment entered nune pro tunc, this branch of the court 
said: 
"it ie urged that the trial court erred in aduit- 
ting in evidence tie order - called by counsel Tor 
plaintiffs in error an ‘expanded judgment" - entered 


in the replevin suit on aren 14, lle, be ground of 
the otjection is tust this order wae entered ‘long 
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after the court had loat jurisdiction of the replevin 
suit,’ by a judge wao did not try the case, ond was 
therefore (it 15 snid); ‘a mere nullity,’ Counsel for 
defendants in error objects to the use cof the words 
‘expanded judgment,’ We see ne harm in using those 
words to express in brief form what wes in fact aone 

at the time the order of arch 15, 1lBlei, was entered, 
duen tae gudgsent was preunounced, or trenvered,' cn 
April 7, 1909, a memorandum, or winute, of tint fact 

was written upon tae docket, citner by the judge who 
pronounced it, or by His minute clerk, %h1G Meroe 
randua, or minute, wiile in abbvrevisied form, is pore 
fectly intelligible to every lawyer or Glork whe is at 
ali fasiliar with court records and minutes, With this 
minute as 4 guide, any clerk who is competent to write 
court records could readily ‘expand’ it into the teonnie 
cal form of 2 judgment for the defendant in replevin; 
and a comparison of the winute with the order of Larch 
15, 1912, shows thet the judmment then ordered to be 
entered of record mune pro tune was in fact the judgment 
aotually rendered on ipett » 2909, AB Ahown by the mine 
ute, 


“There ie 0 clear distinction recoynized by the cue 
( thorities between the rendition of a judpment and the 
‘ eniry of it, ‘vne renaition of a judgement is the judi- 
( elal aet of the court in pronouncing the sentence of 
the law upon the fects in controversy as ascertained 
by the pleadings and verdict, fhe entry of # judguent 
is e miudaterial act which consists in spreading it upon 
the reocrd or writing it at large in a docket or otner 
official book," (26 Gye, &635,) in Gonaitruing a atatute 
using both these words, our suprese court said: ‘The 
words ‘rendered’ and ‘entered' are plainly used anvitne- 
tically, »md each in ite distinctive correct legs’ sense, = 
trendered’ being used to indicate the giving of Juaguent, 
and ‘entered’ to indicate the act of placing the judgment 
rendered on the record, - in otuer words, enroliing oF 
recording it.' (Hintenford v. Newberry, 1. ill. 4&4, 
460.) The sane distinction was pointed out by rr. Juse 
tice :oran, in Jasper v, Uchlesinger, 22 iil, App. 637, 
in the following language (p,. 641): ‘it could not be 
said that there was no judgment because the jJuspwent 
order had not been spread cut at Llemegta upen the juasee 
ment record, ‘the judg ment iz a fact from the moment it 
’ | 48 pronounced by the court, and the clerk's duty is w 
— recora such judyment before the final adjournment of 
' the term tor as soon thereafter ms practicatle,' ho. 
Cheap, @5, Sec. 14. in the same opinion it is also said 
(p. 640): “It ip not the practice of the court in rene 
dering judgcent in any case at ccmuon law to write out 
the forzeal order at length, nor is it the practice for 
the minute clerk to write out such order in bib gine 
utes, but such ceworandua is sinde es glearly incicates 
what the judgment of the court te,'* 
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~~ 


P in the ease et bor, however, it wae not necessary 


| to secure an order snowing whnt the record of the jucgzent ae, 
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/ and bave it filed mune pro tune, shat the plointiff in the 


i 
, case at bar considered the Judsment was merely & minute oF mence 


ye a 


| 





aivaiqet ad? to weldoiyaliss daof bod suivog aida s5i%e 
Saw bate rORO3 | sad Vad gon O48 cow oghet a vd ', dikes 
40% fepoued ' Ytiiien ates at (iina oh at} sxotetedd 
abrow 24% Ys fay oF Of Btaside fowte ai séannaeteb 
secant gyvisn af utcd oo 908 ov ' tiemgbul, Sebmeaxet 


enGh Too% %4 ae Jew wxgt Todid G2 assigns oF obtew © 
-eatedaa age ,f( 4 ,4f data. So tabte at emis edt te 


ao *, beteingu? 1 Seomweietg Raw Inogayoyt oar cede 


oat ry mis Yo ,2fehla to ,abnmiowess & ,250L ,F Lixuqsé 


coe egonl gus “c Yenddo ,dedeod ofS Boge Ress itw sew OG 


agnia Ghat ,aagto adusrbia ein yd 16 ,d2 becuvenetg 
eteg g. .etct betacvetddéa al alidw ,odwein 19 geubant 
$2 €4 Ov dz9in ta tvywal yseve of sidiniifesal ylioe? 


Sins Ashe .egavmia ae wbvones deweo Shiw aekiteed fis. °. 


efiqw of dwederseo a2 odw Atalo yas ,eblug & ga adinia 


~indess odd ofmi ci tyusgus' YLiieat ofaue ebtooes Stveo. 


jeive dy iat ok srabaeteh a4 s0oF Iasagsu, 2 lo meet dae 


49 %s to soO16 wa2 Giiv odunks 47 Ye aoe Langue... bak 198 9 


ad of So eho pet? snacsbul, edd sadd awode .SiOL ,f 


Snadtgos;, on: taut of aw oe Fate orm broos: ‘ta horedae. 
Taga nT 


esis add yd avoge ae 40 '¢ rt ytilaudeos 
63% 

eu Siz id bea baseten fable} poe aeale eo ah ean” 
oll Ade Jnemnbsl, @ to pokitodes ead npavcded wots tout 
«Lint eda a2 dosa ost « To nol) tone eT? 82 ‘Io Laine 
20 eneriuen an} SuLomgnata of di.me0o sd Be Jos 9 
Seuissteoss co YStS VN td avy ad BtOnT os Bogs wat. oad 
Saenyghut ¢ Ilo vitae edt -,solbusv bas sputbeaty one vd 


neqs $1 yxibaosge sk @thienso Aohie fou imitesndinia @ ai. 


Socio te jadeaoh & al @yial om Fk anid baw AQ HLQO9T “rd 
S8usH20 2 Bhat de aes Wi, 4,668 .oye cu) ', dened faiokt2 

enr: is. @tyom amiigsi tge ,a@biew vegas dyod Sata 

Ste tates! beew qigéeigq Gas tbatedes! bon “benebaet’ ebnow 


92ns2e ‘mg@d gesties svitemsdeis agi al sapao oum ,¥fisbisd 


) 


bare 


+) RMR Siete 


—_ 


€ 


etmpoges . te gtaviy GAs esHalbas ot Soen rere *‘betebhuon? 


dNeashu, eds anieuls Be 298 ens olavibal ‘bavogue® Bite 


Go golilorns ,sb¥ow wenden wk « .bvORnt i ne betehwex 4.07 


28 101 oof ,eeneewok .v fuotioeeta) ',.04 galbrceet 
“en 64. Yd seu boteicg GoW Kekdeaite Ls emaa aft |. 866 
P55 ,4@e , iti SG ,teurteoised .v Seqeny ab ,asi0ekw eols 


ac dem atwea $i" 11 {88 .qQ) Onseygned gakwolicd et ai +): 


Thempivuh Ad eeeveod Snompoul, cn saw pieds Jaads Hise 
wang, @ns ancy p arate in seo Dees qe need Jou keA seo7e 


24 § LOSES 2. Ld at ios 3 uh inom oul oo? ,breoet Jaen | 


cPiul eats say Bua” Sages ala” ye “a ab: 
Te snemniue tos feo) 88% axuted doosyeny foun htoeost . 


Jet ', sivasisanty a6 *93esieds noose se xo’ wtes ond 
GBies oeulw ci Si evintazg oes odd ai df .oes ,Sh ,qady 


<991 ni is709 2149 Yo ooivonag ods ftom a2 94% 3(96D gq), 
uo sdite Of esl seumioo JK vaso vos oi Juscyout gaived | 
aot eollcet: oad Jk ai vont ,ddyevl $6 s63]ohrto Laanct a3: 


enin ai pf A8bto Sowe tue Gilia oF Wdaels otuntm oad 


@evioxloadt xtliasfo ae eben ob mubnareren deue Jud s8edn 


1,8) Juuco os Yo Javaghbul end sane 


UWseas007 Jon naw 21 ,twvovedt ,~tod da caag ate at 


| 
: 
nee 


' 
) 


4 
\ 


Vv 
ma 


“4 


fe 


Liga: Pa" 


a: 

en 
) 
) 


the 


- Ya ie By 
ellie ess aha 
7 a 
\ 


ae 
oo 


4, 


Ns or Er oe “ ae or 


9a) G4 Vhidulealg ou ¢ec .oaed otq omwa belid 2) eved baa \ 
























dum made either by the clerk or the court, of the judgment 
pronounced by the court. What the Judgment of the court in 
fact wos, appeared in the certified copy of the proceedings. 
d the judgment, as it therein appears, shows it is valid 
ad in proper form; and therefore, the execution issued thero- 
m, coming into the hands of the defendant prior to the execu- 
tion of the chattel mortsgare, created a prior lien on the 
cperty levied on in ths gaaid execution, as arzainst any claim 
at the plaintiff had by reason of the mortzazge unon the sane 
roperty. The court, therefore, erred in refusing to hold ag 
ropositions of law: first, that the judgment offered in evi- 
ence by the defendant as shown by the certifisd seny of the 
roceedings in the case of John Sexton * Company v. FPaymond *'. 
Peterson and kffie 4. Larb was a valid and binding judgment: 
» secondly, that the certified copy of the judgment and 
oceedinza in the Municipal court, offered and received in 
pvidence, way prima facie evidence of the facts therein recited 
na that such recitals were sufficient to uphold the execution 
der which the defendant justified the taking of the property 
question. 

For the reasons hereinabeve aszimned, the jud-mert will 
‘be reversed, and as the reversal is based on a pure question of 
aw, the causé will not be remanded, but Judsment for tho defend- 


ant will be entered in thine court. 


REVERSED AND JUDGMEN DS HERB. 
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RGSRBTTA KILLRAN, and ¥YARBEL KILL= 
MARY KILLHAM, GHORTE KILLA, fr 
) 
) 
) 
) 
) 
) 
) 
) 
) 


BNKY KILLWAM, SARAK KILLHAM, WTHEL ye 
ILLHAM, RAYMOND LLLEAY and ALYRED Z APPEAL PROM 
LLHAM, Kinors x sue by their # 


other, MARGARET? 


Te 


A KILLA, j 
4 Appellees, 


SUPZRION GQURT 


. ; UOO! OOUNTY, 
va é, 7 ; 
JASHS CHALOUPKA, 4 

ay Appeliant. 


1951.A.182 


STATHNEVY OF THE chp. hia’ ta am action of trespass on the 

jase brought by the appelteee? Margaretta RAllcam, and “abel “ill- 

aia, Mary Killhan, George Killham, ilenry Killhaz, cSsrah “illhar, 

@1 #illhanm, Raymond Killham and Alfred Killham, minors who sue by 
heir mother targaretta sillham as next friend, hereinufter referred 

© as the plaintiffs, against the appellant, James Chaloupka, herein- 
fter referred to saa the defendant, under the 3th saction of our Dran- 
nop act, to recover danases for injuries to their mssns of support by 


®ason Of the intoxication ef ‘oorce Killhan, husband and fatter of 


toxicating liquor by the defendant. Un the trial of the caso the 
ury returned a verdict in favor of the plaintiffs for ©1,5°0 upon 
hich the court rendered judsment, to reverse abich defondant has 
rosecuted this appeal. 

The evidence offersi on buenalf of the plaintiffs showed that 
eorze Killham, the husband and father of the plaintiffs, commencing 
the year 1096, had for five years bsen employed by the federal 
jovernment in the post office departrent;: at first receiving ar arnual 
ary of 3490, which was gradually incresaed until the summer of 1°11, 
Mer he was receiving $1,190 per year: that if the sald ceorge Kill- 
iam hadi continued in hie position another year his aalery would have 
en inorezsed to 31,290 per year; that during said period he as in 
he habit of frequenting the saloon cf the defendant, buying liquor 


becoming intoxivated thereby: that by reason of asid intoxication 
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he was, during these various years, absent from hia work a great part 
of the time, during come yeare being absent as much as tso or three 
lmonths; that according to the records of the post office, admitted 

in evidence on behaif of the defendant, Killhem was absert from work 
g42 1/2 days, vhereby he lost in pay the sun of $4654, which recerd fur- 
ther showed that in the year 1911 alone, up to august igth, when M41l- 
ham resigned from the service, he was absent G9 days, 89 of which were 
|immodiutely prior to his resignation: thut the said Killham, wren 
asked why he resisned, testified: 

“Why, I was not able to work. I wes - my nerves was 


all zone from drinking ard I thousht it best to resirn because 
{ thousht I sould get diacharzed anyway.” 


9 


the evidence further showed that it wag customary for him to turn all 
all his money over to his wife, with the exception of a few dollars 
Mich he withheld to defray personul expenses; that at the time suit 
Was brousht, all the chil:ren who are plaintiffs in this aation were 
Minors, but that one hail become of age prior to the time of the trial 
of the case; that notice had beer served upon the def'sndart by “re. 
Killhem early in 199° and on several oscasiora thereafter, not to sell 
her husband intoxicating liquors: that durin» the year 190° Jertrude 
Ivers, a dauchter of Jeorcs Killham, had read to defeniant a notice in 
writing, not to sell ivorge Killhnam ary intoxicating liquors. The 
testimony of the plaintiff also shows tat from December 24, 1913, up 
to the trial of this case - Hay, 1914 - he contributed to the support 
Of the plaintiffs the sus of only 415; that during veptember, 191%, 
he was in a place knowm ae the aahingtonian Home; and that Yargaret 
Killham, his wife, and one of the plaintiffs, worzed two dava gach 
Week doing general housework to support herself and family, and was 
@lse compelled to accept assistance from the United Charities ant the 
County authorities. 


Defendant, testifying in his own behalf, disclaimed any 
acquaintance with Xillham before the spring of 1L’O5, and stated fur- 


ther that shtle in hia saloon, Millham never drank to oxcess:; that 
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never at any time sold him enough liquor to produce intoxication, 
did he recollect sver havin” seen Killham inebriated. Hs denied 
ving cen Mp@e Killbam at his place of business or that. he had ever 
received any notice from either her or anyone elas, not to sell liquor 
to the said Killham. sje further teatified that the first time he re- 
eéived or heard of any wich notice was in 1911, about three weeks before 
\the bezinning of this suit, when defendant's partner, one Yaluzek, told 
| that notice had beer siven, follosing whish no sore liquor was scold 
to Aillhan. 

faluzek, the partner, testified that Killham never took more 
than a few small drinks at any ons tins, ani that he never saw Millham 
intoxicated either in the sslcon or elaeshere, ond that the first time 
received notice not to sell ‘illhan any liquor eas ir Aurust, 1911. 
ther witness, who at ons tine tended bar in defendant's pluce for 
ut three wees, and wno lived in the neifnborhcod, atated he had 
méever seen Killham drink to excess in the saloon of defendant, nor had 
ever seen him intoxicuted at any time, but that he nad often seen 
(Klllhan take two or three sinall drinka of liquor in the nornine. | 
Upon this svidence, and under the instructions ziven hy the 


rt, the jury returned the verdict complainsd of on this arpeal, 


RRe JUSTICE PAk delivered the opinion of the sourt. 

Defendant first contenda that there 1a no evidence in the 
rd tending to prove that the minor children were dependent upon 
the said “illham for their support, wherefore the court should have in- 
cted the jury to find the defendant not suilty. As wa read the 
ord, this point io not well tarer. ‘Yh evidence clearly shows that 
these children, 211 of whom were minors, save ons daushter who became 
jof age aftor the commencement of this proceeding, were the children of 
the said Killham. sven though the mother «xs able to aupport them her- 


{8@lf, yet her husband wae under a legal oblirsation to sunport his wife 


and minor ohildren. If ths claim had been made that there was no avidence 
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at they suffered in their meanu of support because the said “ill- 
had not been contributing to their support, another situation 
@ht arise, but there 1» ample svidence in the record that “illhan 

been regularly turning over his ssiary to his wife, who devoted 
to the maintenance or the household. wur bram-shop act wac intend- 
to protect the family of a drunkard against immediat» or probable 
t of adequate support. fhe children, constituting part of Killham'a 
ily, were entitled tc the benefits aonferred thereby. iovahon, 6t ale 
Bankey, 153 111. 634; Deel v. iisiligzenstoin, 44 ill. 239. 
Defendant next contends that the court erred in exoluding 
idence that Xillhan, during the period in question, frequented other 
oona in the neirhborhood. in his brisf and arvunsrt defendant ade 
te that such testimony could net be offered as an defense against the 
tion but insists that it is material and important on the question 
actual damages, and on the further question whether or not oxemplary 
afes should be awarded. ‘Che further point ie made that auch evide 
ce would haves tended to corroborate his teatimony that “illham never 
6quented his galoon before the year lov, ard defendant maintaina that 
the jury, with such evidense before then, micht well have consluded 
that defendant was in ne way responaible for Killham's intoxtoation dur- 
ang the years 1993, 1907 and 1908, Lt might be well to obsarve, in 
Gonnection with this point as made by ths defendant, that the defendant 
@id admit that Killham commonced to drink in hia galoon in 1999, ‘The 
evidence offered by himself, by way of the records of the post office 
@epartment, showed Aillhas waa absent for other than rercular vacetions 
allowed by that department, a4 1/2 cays, 151 of which were after the 
- 1999, and that of the total sum of j&54 lost by reason of these 
242 1/2 days of absence, $441 was loat during the years 1°19 and 1911. 
It {3 clear, therefore, that the greater amount of damarea was auffered 
after 1909, This point, however, was not made at the time of the trial. 


Defendant contented himself with the broad claim that the mero circun- 
_ Stance of Killham's frequontation of other aziceons was a proper subject 
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Matter for consideration by the jury in assessing the damares. Thie 
is further eviderced by the instruction offered to the saves effect 
which, however, wae refused, and no poirt has beer msde in the brief 
that the court erred in the refusal thereof. 

Under the facts in this oase, auch evidence cannot be con- 
gidered cither as an ubsolute defense or in mitigation of the damages, 
because under our Prameshop act plaintiff had the right to ane either 
one or all of the persona who sold her husband intoxicating liquors, 

was 
if there,more thar one, and a recovery and aatisfsstion by a party in- 
jured aguinst one constitutes a bar to 4a recovery avainst another who 
3ame 
May have contributed in causing the Rakkkugzk intoxication. "y the Sth 
section of the bram-shop act, if more than one drameshop keeper furnish 
intoxicating liquor, the liability therevor 4s not to be anportioned 
among them, but each person who assisted in bringing about the habitual 
Gonditior of intoxication would be ileble for the acts of 211 persons 
who contributed thereto by furnishing intoxicating liquors. MOND Ve 
Lilly, £17 Ill. S82. This principle just ast forth, and the further 
One that the recovery and satiefaction asainsgt one constituted a bar 
game 
againat another who may have contributed in brinsins about the,intoxica- 
tion, is clearly eet forth in imory ve Addis, 71 fll. 275, (p. 277): 
"It will avail appellant nothing that 4t is shown other 
persons sold Addis liquors that may have contributed to hie in- 
toxication. Legally and morally they may be as suilty az he, or 
even more sO. ths statute, however, has given an actian to the 
party injured, ‘seversily or jointly, against any person or per- 
sons who shall, vy selling or siving intoxicating liquors, have 
Caused intoxication, in whole or in part, of sush persen or persons.‘ 
“The statute 1a broad and sweeping in ite provisions, but 
the wronge it iw intended to prohibit can only be prevented by 
the rigid enforasment of hishly penal laws. He who deliberately 
gells that which he knows will inflame the passions, deprive the 
party of the control of his judgment, and render hir, for the time 
being, incapable of exercising proper care for person sl safety, or 
that of his property, must be prepared for the consequences that 
| may follow. One risk inoident to the traffic is, by the statute, 
he is made reaponsaible for all the injuries auch persona may inflict. 
"ut there can be but one recovery for an injury done 
j Under this statute. A recovery and satisfaction by a party in- 
Jured against one, would oonatitute an effectual bar to any re- 


; Covery azainst another who, ‘in part,' may have contributed to 
pemse the intoxication of the person whe committed the injury. he 
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party injured may elect to proceed severally or Jointly 
ageinet the persons she cause the intoxication, but he car 
have but one satisfaction for an injury.” 


poet may arisuys wherein evidences of this kind ~sirht be sadad- 
aoible, but under an éntirely different state of facts, as in 

ckett v. Smelaley, 77 ill. 19%, wherein the fellowing instruction 
was given (p. 115): 


7 "The jury sre instructed that if they believe, from 

j the evidence, that, in the years 1871, i872 and 1873, the 
Plaintiff visited public beer-zardens, club-rcoms and hells, 
where numbers of persons were ausembied together, erd attended 
picnics, and that her husband accompanied her to aaid ylacea, 
and at said places, or some of them, the plaintiff and her hus- 
band drank beer and wine together in the presences of the defend= 
ants, or some of them; and if the jury further beliove, from 
the evidence, that the husband of the plaintiff kept wine and 
beer innnie hougs, and that the husband of the plaintiff, with 
the knowledge and avproval of the plaintiff, drank such wins and 
beer at noms, and that the plaintiff and others joined him in 
drinking such wine and beer; and if the jury further believes, 

' from the evidence, that all said drinking of #ine and beer asa 
done with the knowledge and approval of the plaintiff, then, 

_ and in auch cass, said facts, if proven, may be taksn into con- 
; sideration sy the jury, togsther with all the other evidence in 
the case, in deternining thse damaseo of the plaintiff, if the 
jury believe, from the evidence, that the pleintiff is entitled 

to a verdict in this oase." 


In that case the court permitted such an instruction because of the 
peculiar facts in the Base, and the reason therefor is at once evident, 
Viz., the fact of the husband's drinking in other placea waa know to 
nis wife, and under ocirounstanoces that indicated that she apnroved 
thereof. Therefore, in a suit brought by the wife under the Dran-shop 


t, such facts were properly admitted in evidence as having a bearing 










bon the question of damarces; but such facts do not appear in the case 
bar. On the contrary, not only is there a lack of avidence of any 

ad that the wife approved of the husband's intemperate hacits in 

er saloons, RXG2xXMRIERxaALeRARURxRAUKKR «RA inkeatueexcevkiencace but 
Clearly uppears that the wife at all tines, #o far as this record 
Ws, Objected to the sale of any and all intoxicating liquors to her 
Meband. clearly, therefore, under the facts in this ense, such testi- 
was inadmissible. 
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q Defendant further complains that the court erred in the five 


ne of certain instructions con behalf of the plaintiff. ie somplaire 
f instructions 7 and 34 because therein the fury were at liberty to 
Low damages arising after the commencement of the suit. is sonten- 
fon ie predicated upon the fact that two yearg prior to the trial of 
be eaue one of Killham'’s shildren married and was therefore presum- 


no longer dependent upon her father's eaupport, sonvequontly the in- 











etions should have beer qualified to ailow only such damares as 

ed, after the commencement of the uit, to 421 the plaintiffs joint- 
and that the failure to ao modify these instructions was pre ju- 

al error, since thereby the jury had the risht to feel free under 
inetructicons as given, to award damages aceruing after the -commence- 


t of the suit, even though they vere curfered by only a part of the 





intiffs and not by all. ‘hin precise point, however, wis passed 
in Pstera v. Kamiogaitis, 131 Ill. App. 575. wr. Presiding Justice 
ine in that case said (p. S74): 


‘ "The sole ground urged for reverssl is that the ploin- 
tiffa, the several miner shildren of rank Lederle, decenacd, 
‘Gan jointly recover only for such lows to their moana of sup- 
port as accrued from the time of the death of their father until 
the oldest of the children reached his majority: in other words, 

eos having eleotedt to aus jointly, which they hed a rivht to de 





their recovery must be confined to the period during which each 
had sn eae a interest in the whole of the recevery. ‘ie are of 
Spinton thst t such position Te unwarranted and unsupported by any 
Resmable pier sia pp of the Dram-Shop statute, ‘fhe plaintiffe 
the rizht to sue jointly for and recover all damsges auatained 
by them on account of the cause ot action stated 4n the declara- 
tion. it was for the jury to determine from the evidence the full 
@xtent to which each and all of them were darazed by reascn of the 
6ath of their father, ard to return a verdiot for the gross amount. 
It iu a matter of no sorcern to the defendants hew or in what pro- 
portion the proceeds of the — be divided amors the joint 
Plaintiffs.” (italics ours. 









agree with this reasoning. «Apparently the Supreme Court also ap- 
ed thoreof, se they denisd a writ of certiorari in -aid case. 

Defendant aleo complains of instructions 14 ard 32, claiming 
t therein the jury were told that althourh the evidence as to 


e8 resulting from injury to the plaintiffs’ means of support were 


finite, still “the Jury shall eatablish the damages from such 


oo hw. 
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ddence pertaining thereto as is befors then.” It 1s contended that 
eh language permitted the jury to “speculats as to the amount of the 
ge, if any, suffored vy the plaintiff, and dispensed with that 
finiteness in proof which was requisite to enable the plaintiff to 
we cannot approves of 
Operly make out a case of damazes." “hile werkere this instrustion, 
yet in visw of the many inatrustions scivan 
the defendant on the question of damages, we curnot way that the de-~ 
ndant suffered any harm vy the giving ef it. “iorsover, the amount 
the verdict which the jury returned, in view of the eyiderce in the 
see, does not show that they indulged in any speculation. There was 
al proof of a money lose by reason of time lost, of 2454, Although 
one teatified in so many words that “illham had been idle from the 
e he resigned his position of employment until ths time of the trial 
May, 1914, there is evidence from which it can be reasonably inferred 
at at least for a considerabls portion of that time the said «illhen 
a not work and that he ocontinued in his habits of intoxication. The 
stimony of the wif's showed that from Decembor, 191%, to Vay, 1914, 
husband contributed only $18 to her support; that in Jeptember, 
13, he was an inmate at the Yashinetonian tiome, & well-known inatitute 
inebftates. Keeping in mind that if “illham hed sontinued in the 
vice of the post office dspartment he would have received a salary 
$1,200 peor year after 1011, 1t might be reasonably inferred from such 
dence that from the time of the commencement of the suit and prior 
the time of the trial in Nay, 121°, the plaintiffs suffered actual 
es sufficient to warrant the amount of the verdict which the Jury 
turned. 
a 
Defendant complaing cf instructicn ua, anioh Was follows: 
"The sourt instructs the jury that if they find frer the 

evidence that plaintiff, Margsretta “illham, did serve notics on 
defendant, or any of hie agents, asking defendant not to sell 
liquor to her husband, (jeorge “*,. Killham, and that defendant fail- 
ed to comply with said notice, then if you find from the evidence 
that plaintiffs ure ontitled to damages you may a.ae93 exemplary 


Gamages for the failure of gig defeniant to comply vith said 
notice." 


| 
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fendant contends: “Under this instrustion, 1f the jury found that 
pleintiffs had auffered actual darages prior to the civing of the 
ise, and had then found that notice had bean siven and diarezarded, 
that no astusl damages had resulted aftor the civing of the notice, 
ey would nevertheless be frees to award exemplary damages. ‘Thia we 
intain ic not the law. The instruction would only have been proper 
'4t had been 20 modified as to instruct the Jury that if they found 
the evidence that any actusl derages had aserued by recacn of sales 
ade in defiance of the notice, then exemplary damarces might have been 
ded.” ve Piage read thie instruction. On the contrary, the ine 
otion clearly atates that 1° after netice had beer sorved defendant 
led to comply with eaid notice then, if they find from the evidence 
t plaintiffs are entitied to damazes they may assesa exemplary darages 
omission of the word "actual" before the gord “damarea” conld not 
ve misled ths jury. Naturally the jury muat have understood from the 
"damages" something different from sxerplary damazes, and neseasar- 
4t could only have meant actual damases. The same intervretation 
given to e aimilar instruction in NoeMahon v. Sankey, supra. 
pefendant alsa complaina of instruction 9%, bécaues therein the 
jury were told that there could be a recovery for injuries to the per= 
ae well as to the means of support of the plaintiffs. while he does 
contend that the inatruction is bad ae an abstract proposition of 
mw, he urges that it 15 erroneous in the case at bar because in the 
Slaration thers is no claim for injuries to the person of the wife or 
fldren, therefore no recovery could bo had for any infuriea to the 
on. In the course of the trinl a question as» asked ard answered 
om which am intevenes wich have béen drawn that Urs. “illham sustrinec 
uries to her person, but thio testimony aac otricken out upon the 
of being irmateriul and irrelevant under the issues. lonsiderine 


fact that in 18 instructions given - 9 on behalf of the plaintiffs 
9 on behalf of the defondant - relating to the qusetion of damages, 


court charged the jury that the plaintiffs could recover damages only 
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the means of aupport, and that the deferdant was not harmed 
the giving of tie instruction. In fast, we having alroady held 
t the verdict represented only actual damarca sustained by the plain- 
» we are therefore of the further opinion that none of tne in- 
otions with reference to the danaces somplained of by the deferd- 
was harmful to the defendant and that the jury did not in their 
ict inolude any ducaves olther exemplary or to the person. In this 
of th» case, wes regard the deferdant's further contention that 
verdict is excessive, as not weil taker. 

There remains only the centantion by the defendant that the 
et 19 munifeatiy againet the wetsht of ths evidenoa. “he ques- 
whether tho plaintiffs were injured ir their means of support by 
intoxication of the husband and father, produced in whole or in 
by intoxieating liquors sold him by the defern'ant was one of fact, 
which there wha conflictinz evidence. The rule is well settled that 
re there ie a conflict in the evidence, the verdict of the jury on 
Sations of fact in cortroversy carmnot be disturbed urles: ve car say 
t such verdict ia manifestly and clearly against the veizht of the 
dence. ‘this, however, wea are not able to do. 


Finding ne reveraible error, the judgment will be affir~ed. 
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STATRURNS OF THK case, On the th day of ‘evember, 1914, there 




























6d from the ‘unicipsal court of chicago e writ of replevir on 

f of -rederic ‘reer, appellee, ard azainst «. Hf. Aarmatrong ard 

©. Witzke, the latter beirs the aopsliart, for the reseverr of one 
five passenger touring automobile. ‘he pronartyv was not recovered 
this writ out on the 2th day of ‘ovember thoreafter, in the sane 
ion, plaintiff flied a staterent of siain ” the usual antl customary 
used in an action of trover, allesing damages in the sum of o275. 


111 necessarily be had_to Pia statore t of claim in_the 


ff 


r-opinton, we aet-it-out—-in-fuld: 20°07 pe ee; 


“Plaintiff's claim ia that the pluintiff on to-wit, on 
cr about the 14th day of sume, 46/3. 1013, sas lsefully possesasd 
ae of his own property cf certuin gooda and chattels, to-wit, one 
rord five passenzer tourin’ car, of the value of ‘wo vundred and 
weoventy-five voliars ($275.00), ard beings so vosaessed thoreof the 
plaintiff afterwards, toewlt, om ths day aforssald, there casually 
loat the said scoda and chatteia out of his possession, ard the 
Gane afterwards, to-wit, on the same day, thera oame to the possra-= 
Bion cf tie defendants by finding: yot the defendants, well know- 
ding the said goods and chattels to be the property of the plaintiff, 
kas not ao yot delivered the same, or any or either of them, or any 
part tnoreof to the plaintiff, aithourh often thereto requested, cat 
has hitherto refused s° te do, ard afterwards, to-wit, on or about 
the sans day, there converted and diaposed of the said zceods and 
ohettela to hia own use, tc the damage of ths plaintiff of two vun- 
dred and weventy-five vollars ($27%.99)." 


this statement of claim defendant filed ar affidavit 6f morits, set- 
forth in substance, that he hesarme the purshaser of the sail autos 
le at a public wale held by the bailiff of the sunicipeal court of 
ago under a writ of exesution isaued by the said vunisipsal court. 
the conslusion of the trisi, plaintiff presented a motion in write 
inatruct the jury to find the fasues in his favor, #ehtch motion 


anied with thes following inntruction: 
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“yhe court inatructs the jury to find the defendant 
guilty ard assess the plaintiff's damages at tre aum of two 
hundred and seventy-five dollars (j275) in trovsr." (italics ovra.) 
ne court, however, refused to direct a verdict im thet form, but gave 
pe jury the following form of verdict with direotions to sizn same: 
"We, the jury, find the defendarts, §. &. armatrons 
_ and Ne Ge. Witske, guilty of having meliciousiy, #wilifully ard 
intentionally, and with intent to injure and defraud the plein- 
tiff converted to defendants’ own uss, the goods an) chattels 
ef the plaintiff and assess the plaintiff's damages at the sum 
of two hundred and severty-five (o275)," 
ch was returned by the jury and fuiement rendered thereon by the 
+ Sald judgement anid corets not having been paid, a capias ad satia- 
sotendum was issued and sorved upen the deferdant. Unon this writ de- 
endart, upor his fatliure to satisfy said writ, was taker into custody, 
A the sume day he filed his petition for release from auch arrest, 
nder the insogivent Debtors Ast, ani «20 released upon Pursishine a 
ond conditioned upon his appearance on the hearing Of said petition. 
A the hearing before the court all the papers in the original replevin 
uit were produced, viz.; tha affidavit, writ and bond, plaintiff's 
tatement of olaim, whioh waa in the customary form of an action in 
r, defendant's affidavit of merits, the motion for a directed ver- 
tot presented by the plaintiff, the form of verdict av ast out in said 


on, alvo the veriict returned by the Jury at the direction of the 









urt, and the judgment issued thereon. Upon this state cf the record 
insisting 
dant asked the diusharce of the defeniant on his petition, eextke 
that malice aas not the gist of plaintiff's action. Piaintirfr 
Stainkthe contrary, insieting that trover i an unlawful conversion 
f property and that the verdict of the jury found defendant guilty of 
ng maliciously, wiifuily and with intent to infiurs and defraud the 
mtiff, oonverted to hia own use the goods ani chattels of the plain- 
» and that judgment having beer rendered thereon, said Judgment te me 
88 adjudicate on the question #hether mazice is or is not the fist of 
ne action. The court in dsryine defendant's petition, was of the opin- 


that malice was the gist of the action, and uper that ground remanded 
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efendant to the custody of the sheriff, which uction of the court 
8 complained of on thas’ avponr. | 


MRe JUSLICh PAM delivered the opinion of the court. 

fhe principles is well established that the question whether 
Mlice is the gist of an action must be determined from the Pace of 
he record, where the record affords the means of aush determination: 
md our courts have further held that if 1t appeared from the pleadings 
hat malice was the sist of the action, the dectrins of res adjudicata 
@uld apply. Jermberg v. tix, 16 [1]1. &54. fhe further principle of 
Q@wis well established, that the gist of an astion in trover ir the 

Chitty on Pl., 15th Am. Ed., Vol. 1, P. 146. 

onversion of the preperty. xwmterbexmgekos wx Piextiexrs 2xkxrrextscnyx ene 
MXXEXXENQETX All that need os shown in a sount sounding in trover is: 
he omerchip of the property in the plaintiff, that Lt care into the 
Ossexsion of the defeniant, and that the defendant converted it to his 
Wrouse. in the cane of Ettinger v. Yorton, 151 lll. app. Sli, the 
Ourt said that the declaration therein averred no facts showing any 
Wil or fraudulent purposs to inflict ar injury or wrongs upon the vlain- 
iff, therefore making it unnecessary, under said declaration, *o show 
ny evil intent or purpose; that the declaration was the eauivalent of 


;Gount in trover; that to sustain such count it sas only necessary for 


Plaintiff to show ownership cf the property, that tt came into the 









Beesion of the defendant, and that hse converted it to hiv own use, 
therefore hel) that malice was not the gist of the action; siting 
berg ve “ix, supra, wherein 1t was caterorically hid that malice 
not the gist of an action in trever. It Gas been uniformly held 

t when malice iu not the sist of the action, the filinc of a petition 
compliance with the provisions of the Insolvent Debtors Ast entitles 
ferdant tc nis discharge. First Natl. Bk. of Siors v. Surkett, 19! 
21. B01: Kitson v. Farwell, 182 Ill. 527; xaller, Sttinger \ Vink v. 


ton, 228 Ill. 3558. 
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The facts in the case at bar show that after the plaintifr had 
alloc to secure the return of the property under his urit of replevin, 
@ filed a statement of slain alleging damages for the conversion of ths 
Foperty, ar examination of which ahows that 1t is in the fore of an ae- 
fon im trover, aa laid down by Puterdsugh's Pleading and Practice, 8th Ed, 
¢ S05. Theat pluintirf’ regarded his statenert of clair na ar action in 
Fover may be seen from the form of verdict submitted by him to the 
our and only in the veriict itself? - which the sourt directed the 
wry to return - is there round a charce of Preud or malice. ‘The yerdict, 
owever, cannot supply the element of mulice or fraud unless they a>pear 
nH the satatoment of claim either expreasly or impliedly. 

Plaintiff ccntsmisa that the statement of claim is not centrolling, 
ut that the vordict and judgment are, and cites in support thereof 


dgerton we OU, Re ie & PP. RK w40 Lil. Sli. Ve are of ths opinion, how- 





yer, that the ruling in that cause is not applicable to the facts in the 


ase at bur, but that the holding in the more recent case of jilman v. 


hicao fiailwaya Company, 24% i111. S05 (advance sheets) is in point, in 
hich caso plaintiff did file « atatement of claim in writing, but the 


ourt held that euch statement of slaim did not sufficiertly state « aause 
P action upon which to sustain 2 verdict of "guilty" upon which judgement 
AB entered. 45 in the case at bar, anpellies in that case relied upon 
dgerton Ve Ce Re fe & Po R¥o Ucoy supra, in support of its contention. 

M passing upon thia contention the court said (p. “19): 


"(t was not intended to annul thea provisions of that sec- 
tion (section <0, which required written pleadings in fourth class 
Cases,) ani in the later case of Yulter Cabinet Co. ve. Russell, 

@f0 Ill. 415, we held that the issue is made in the municipal sourt, 
ey the statement of claim, that the evidence must ba limited by 
at staterent, and that the iseue ocarnot be enlarged by affidavits 
| Or oral claims, £xeept as provided in section 48, which has no ap- 
, Plisation to cases of the fourth class of this kind, a statement of 
’ Glaim is necessary to the conmencemert of a case of the fourth clusa 
in the municipal court and <s the basis of the Judgment in such 
' Case, and such atatement suct show a legal liability of the defend- 
; ant to the plaintiff." 


Md the court goes on further to say: 
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"(he statement of claim was not waived by the failure 

of the defendant to move for a more specific statement. rhe 

staterant atands for a deciaration ir common law actions. It 

is essantial to sustain the Judgment. the rule ie well settled 

that if a decleration is sc defective that it will net suatain 

‘@ judgment the insufficiency may be availed of on a writ of error 
‘even after a demurrsr overruled end « plea to the merits.” 
Under this aecision, the cause of action in the cane at bar is deter- 
mined, not by the verdict ani judgment, but by plairtiff'a statement 
of claim. in order t* prevent the petitioner from bein discharzed 
on his petition, the plaintiff's statement of claim must show that 
‘malice was the gist of the action. It, however, clearly avpears from 
f 
an inapection of the record alone in the action in which Judgment 
(Bas renderwd and on which thse ca. 98. wa: issued, that maiics was not 
the giet of the cauae of action as aet forth in plaintiff's statarent 
of claim. ‘Therefore defsndant was antitled to his diachurge on his 
petition or compliance with the provisions of the Inaclvent Lebtors 
j 
LAC. 
vor the reasons hereinabove agaigned, the Judmement of the 


County Court will be reversed for further procesdinzs not irconsistent 


with thia opinion. 
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229 - 208689. 
WARREN SAL“ZO COMPANY, for th@ :s6 of ) 
WARREY GOAT COMPANY, a Corpgration, ) APPEAL FRO 
Appellee, ) 
) TUNTCIPAL COURT 
vs. ) 
) Ov QHICAGIG. 
Be ise ) 
Appellant. ) 


195 1A4.244 


YRe PRESIDING JUSTICRN SCANLAN delivered the cpinion of the court. 


The appellee, Warren Sales Company, for the use of warren 
5Oat Company, a corporation (hersinafter called the plaintiff), 
sued the appellant, J. 1. Shaw (hereinafter cailed the defendant), 
in an action of the first clase in the Hunicipal Court of Chicago 
to resover $1455, balanse allexed to be dve it under 2 contract for 
the manufacture and delivery of a hydroplane; and also for the sum 
of $[240,88, for other goods allezed to have been sold and delivered 


by the plaintiff to the defendant. v fhe defendant filed an affidavit 


of merits in which hs denied that the plaintiff made and delivered 


the hydroplane as per contract; denied thet there was due the plain- 
tiff from the defendant 31450, or any other aum of money, ani alleged 
that the plaintiff was indebted to the defendant for fPallure to de- 
liver the hydreplans on «sy l, 1914, a8 previded in the corctract, and 
that by reason of said failure, the defandant ia antitled to recover 
from the plaintiff the sum of [5 per day "as provided in the contract." 
The defendant also filed a "statevsnt and affidavit of claim on 

set off," the items of which aggregate $1778.41. © this the plain- 
tiff filed an affidavit of merits. ithe case was tried by the court 
without a jury, and the issues were found against the defendant and 


the plaintiff's damazes wore assessed at the su 





bor $1152.71. A 
motion for a new trial was overruled, judgment : ee on the 
finding,’ ard this appeal followed. 

io complaint ia made by the defendant «s te any ruling of 
the court on any question of pleadings, or upon the admission or 


exclusion of evidence, or upon any matter arising during the course 
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or the trial, ana nc written prepositions of law to bs held as law 
were submitted tc the court by either the plaintitr or the defend- 
ant, and thers 1s, therefore, no question of law presented by the 
record for our consideraticn. <izht v. Jity of Ubicago, 254 ill. %%, 
Or this record there is but ono question presertad by the 
&ppeal: ie the findins of the trial sourt canife:tiy against the 
weight of the evidence? we have carefully read and considered the 
evidence in this case, and we are catiufied that we must arswer this 
queation in the negative. The judgment of the sunisipal court of 


Uhicage will therefore be affirmed. 
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BOS - 20835. r, 
ff 
& ADRIAN SUNELTHS, ) # 
i Appellee, ) APBE AL FRU 
) y, 
v3. \ ) ¢  GIRCULY COURT 
) é 
THOWAS Me HUNTER, 5 )- QOUK COUNTY, 
appellant. i! 
S al {OR TA OO] 
ennennntttf LtvoO1.A. pod 3 


“He PRESIDING JUSTIGH SUANLAS delivered the opinion of the court. 


The appelle-, 5. Adrian scheltes, trustee (hereinafter 
Called the plaintiff), instituted a renlevin action in the “iroquit 
Court of vook Vounty against the appellart, thomas 4. ‘junter, 
bailiff of the Municipal Court (hereinafter salled the deferdarnt). 
The cave waz, by agreement, submitted to the court without a jury; 
the court found the defendart suilty, and that the right to the posses- 
sion of the property waa in the plaintiff, ani assessed the plain- 
tiff's dacages at the aum of one cent. A motion for a new trial sas 
overruled, judgment wes entered on ths findins and this anvenl fol- 
lowed, 

Von December 50, 1Lvll, Nate schatz, who was engared in the 
clothing business in the sity of Chisazc, under the namo and style 
of “Sart Clothing Vompany,“ executed and delivere? to 5. A. icheltes, 
as trustees, 2 certsin desd of trust. thie deed purported to be an 
assignment for the benefit of the creditors of the suid ‘chatz, and 
by it the latter conveyed to the trustee all his merchandise, furni- 
ture and fixtureo, cash, bills and accounts receivable, and other 
property owned by him in ccomnection with the said pusiness. At the 
time of the execution of the deed, schatz was owing a larve amount of 
money, practically all of which wae due to eleven creditors - one 
of whom was Rose, Hogers ard Hose, a corporation, that held a claim 
amoun tiny to $2449.04 - and the deed was executed In pursuancs of an 
arrangement made at a meeting of certain of ths creditors of Schatz, 


and 4t is clear that it was rativtied and assented to by ten cf the 
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ga d eleven creditors. On the trial below there was a conflist in 
the evidence as to whether Kose, Hozers and rose ratified and sasente 
ed to tho assignment. immediately after the oxeoution of the said 
deed, the trustees took possession of the property conveyed ard he 
appears to have conducted ths business from that tice until the date 
of the trial. on May 4, 1lvlg, ,o3e, Nogers and Kose recoversd a 
judgment against the aaid Johatz, in the vunicipal Sourt of chicago, 
in the oum of $2371. ‘“xesution was iasued on this judgmert and 
placed in the hands of fhomas “. Hunter, the bailiff of said court, 
who, on or about June 4, lle, seized 499 suits of men's elcthing in 
the hands of the said trustee. thereupon the said trustee, the plain- 
tiff, commenced the present action in replevin. 

The declaration consists of the usual counts in replavir. 

The defendant filed two pleas: tho first averred that the property 
replevined was the property of Nathan ochatz ard rot of the plaintiff: 
the second averred justification cf the seizure as balliff of the 
said court under a writ of sxecution in full forse and effect, issued 
by the said court on the said Judgment in Paver of |os9, “ogers and 
hese. fo these pleas the plaintiff filed a replication. 

The defendant conten@a “that the alleged assismment for the 
benefit of creiitors is veid decause it tends to hinder, dslay and 
defraud croditors. weing void, no title to any property of sohatz 
passed tc scheltes, the plaintiff in this replavin action:” that the 
gcods seized by the defendant as bailiff of thse unicipsal VJourt were 
in fact the goods of Schatz, and that the trial court erre: in ren- 
@ering judgement in favor of the plsintiff. The defendant further 
contends that "the plaintiff did rot estaclish an estoppel by « pre- 
ponderance of the evidence.” 

the plaintiff contends: “1. ‘he deed of trust was not mado 
to hinder, delay and defraud creditors, ard was not fraudulert or 
void; 2. «© preponderance of the evidence clearly establishes that 


the deed of trust was made with the full knowledre anit acquiescence 
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of .Ose, ogers and .ose, and, therefore, wao and ia binding upon 
them; 3. ‘he goods seized by the bailiff under the execution were 
g00ds purchased by 5. Adrian Scheltes, as trustes, and were not sub- 
ject to seizure under exesution against “ute schatz, the orivinal 
 aesignor, evon though the orisinal conveyance to the trustee were 
fraudulent and void." 

the trial ccurt found from the evidence that the deei of 
trust was made sith the Pull kKnowledra and acquiescence of Koza, 
hogers and Kose, and after a careful examination of the proof we are 
Satisfier that as -anno’ say that this finding is manifestly arainst 
the weight of the evidence. 

the dsfendant contonda, however, that even if it be conceded 
that Rose, kogersa and Koge, with full knowledge of the assignment, 
acquiesced therein, nevertheless, the conveyances is absolutely void 
because “it per ittei the trustee to earry on the business: it author- 
ized him to purchase new mercnandize and render the trust « tate 
liable for any loss or profit thst would be made cut of the new mer- 
chandise; it authorized him to pay all expenses incurred by him in 
the conduct of the business irrespactive of whether the exvenses were 
necessary or not; it absolutely required the trustees to employ schatz 
and pay him {50 per week; it required the trustee to pay promiums on 
the 11fe6 insurance taken out on the life of Schatz; it authorized the 
trustee to make sales of coods on credit; it Limited the ifability of 
the trustee." \/ 

It is the settled law of this state tyat a conveyance made 


to defraud oreditors is valid inter partes. Lyons v. obbins, 4% 


lll. 276; Rappleye v. international Bank, 93 i11. 393; iinion 
Rational Bank v. Lane, 177 ill. 171. iver as to creditors who are 


not parties to the assimmrent and who 20 not assent to the making 
of the same, a fraudulent aasisn-ent ia not void but only voitdable, 
By the finding of the trial court, Rose, Nogersa and ose had full 


knowledge of the making of toe assignment and acquiesced therein, and 
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the aesignrent is neithor vold nor voidable as to it. it is bound 

by the assignment and cannot attack it as a fraudulent conveyunse. 
Amer. & ing. inoy. Of Law, und tid., Vol. &, fe. Load: imperial -oolen 
CO. ve Longbottom, i¢5 red. 483. Hany other cases to the sume effect 
might be cited. 

in support of the contention that « fraudulent assiennent 
is woid, several cases are cited by the defendant. in these CAIGB, 
it is said that a fraudulent assigrment is void, or void per se, or 
absclutely void, or void as to oreiitora, ‘the words "void" and 
"voidable” are often loeseiy usei in text books, dectaiors of the 
courts, and statutes. ine term "void" is not always used sith 
technical precision, nor reatristed to its peculiar ond lirited ssnse 
as contradistinguished from "voidable." «mer. * En. Ency. of Law, 
end ide, Vol. ut, P. 1965. in many cases in the books it is clearly 
apparent that the word "void" is used by the court wher "voldable"® 
is meant. ‘he osses te which the defendant refers us are of this 
kind. 

Therefore, even if it be sonceded that the assignment was 
made for the purpose cf defrauding sreditora, a questior that we are 
net galled upon to determine in the decision of this cass, tho conten- 
tion of the defendant, that thse conveyance is veli an! rot birding 
upon Kose, kOgers and Koas cannot be sustained. ‘the trinl court, 
under the facts as found, and under the law applicable to tho same, 
was justified in finding the issues for the plaintiff. 

in the view that we have taken of this case, it will not be 
neceasary for us to pass upon certain contentions of the plaintiff. 

After a careful consideration of sil the questions pressnted 
by this appeal, “9 are satisfied that the judgment of the Jircuit 


Vourt of Vook County must bs affirmed. 


WWIRVED. 
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: COOK COUNTY. 
ALPRBO Le JACI» Z, | ¢ 6 
‘appellde. aarnt co 1 
te Lyo L.A. 2:5 


JABES 9, TRAINS and WILLIAM 0. ; ) 
TRAINEK, Co-partners, ) APPEAL FRO 
Appellanta,. ) 
Fi ) SUPERIOR COURT 
VGe iN # ) 
) 
) 
) 


ee 


whe. JUSTIC“ riroH delivered the opinion of the court. 


Appellants sucxi appellew in the suverio: court for 14u,599, 
soilch smount appellanta sluim is due them for services ag real 
estates brokers, in procuring for appellee 4 purchaser for certain 
real 6state in Chisago, in which anpolles was interested. here 
wore two trials in the superior court. In the first trial, a verdict 
was returned in favor of appellants for ¢17,599. In tha second, a 
verdict was returned in favor of the defendant (acpelles), ard from 
a judgment entered upon the second verdict, the plaintiffs have 
prosecuted thia appeal. 

the evidence as to the nature and character of anppellants' 
contract of employment is conflicting. ‘the record shows that there 
waa a sharp conflict in the evidence on other matters pertinent to 
the issuese As v@ have reached the conclusion that the Judgment of 
the superior court must be roveraed ard the cause reranded for « new 
trial, on account of the errors hereinafter stated, wo refrain from 
expressing any opinion as te the weight of the evidence. -<or the 
purposes of this opinion, it isa snouch to say that, in our opinion, 
there ie sufficient evidenoe in tho record from which a fury, "sith- 
out acting unreasonably in the eye of the law,” could have returned 
a& verdict in favor of appellants; and on the other hani, if the 
jury placed more credence in the evidence of appellee's witnesses 
than ir. that of appellants', the secon: veriilot was fully justified. 
The faot that it would met be difficult to find from the eviderce 
substantial ressons ir favor of 4 verdict eithor way, made it im- 


portant that the irsotructions given to the fury should be accurate 
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ani free from any wisleading tendency. After a careful examination 

ef the instructions and of tho evidence, we ars constraine! te hold 
that prejudicial error was committed in riving several of the ine 
structions offered on bshalf of aprellee, 

ee there was evidence teniing to prove that in w%7, one of 
appéellarta had an interview with appellee, in which appellants were 
authorized to offer the property in avestion for sale to any person 
whom they might think would buy the preperty, for the price of 
$1,000,°°O, and that a commission of two and one-half per cent. upon 
that price woul be paid them, if they "found a nurchassr for the 
property.” (there was also svidence terding to prove that appellante 
submitted the property to several prospective vurchasers, one of 

whom was Leon Handel: that appellant James <. Trainer talked the 
matter over with Yr. Mandel, and learned from him that he vould he 
willing te pay $1,9°9,9°° for the whole property, inoluding an out- 
standine lease-hold estates for which the tenant was doemarding °159,900; 
that thereupon Trainer asked apposllee 4f ne sould be willing to sell 
the property for 9650,9N00, subject to the lease, to which aprelloe 
replied in the negative: that this reply was reported to or. “andel, 
who then suggested that he would bs aillinz to buy if anpellee would 
tare back & mortgage on thea property at a low rate of interest for 
part of the purchass price, in view of the low rental anpellos was 
receiving from the tenant, bu» appsllee refused +o accede to this 
suggestion, saying that he "warted to cell it for cash," and that 
appellants "might bs able to borrow the money from someboiy at a low 
rate of interest;" that Mandel then said that as the holiday season 
was approaching, he was “pretty busy” and would do nothins further 
until after the first of the year, when he “would take it wp” arain;: 
that fraincr saw itande? sazain in January, 1lvy5&, but the latter would 
not make any better offer than he had made; that Vandel then went 


to California ani was zone until Vay, 1598, leavins wort with Yrainer 
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to let him (Nandel) know at Santa arbara, California, if, in the 
meantime, appellee would ccnsent to accept his offer of" 21,905,900 
for the whole property: that durins andel's absence, [rainer suc- 
ceeded in getting the tenant to reduce his price to 9157,%°09 for 

the leaschold interest; that upon Jandel's return to Chieaco in MOY, 
the matter wos again discussed with nim and a plan surrgested for a 
long term lease, but without any result: thet in september or Osto- 
ber, 1:08, trainer asain called on “undel, but Mandel then selec that 
on account of the death of his brother "he did net knew whether he 
would be in ew positicn to buy anything for some time,” and that con- 
sequently he was “not interested at the present time:" that in the 
meantime, however, “andel had siso bsaar rezotilating with «a broker 
named SGtrauas, who had agreed with Yandel to divide his commissions 
with Mandel’s son-in-law, who wise alao in the rasi eatate business: 
that in wctober or November, woh, “vandel telephone) to another 
broker named dacheldor, who had also talked with him abcut the prop- 
erty, and authorized acheldor to nerotiate with anpnellec ffor the 
purchase of the property, azreeini; to pay Sacheldor a sommission of 
$19,000, on condition that hal of it should be paid to Yr. Mardel’s 
eon-in-law; that as the resvit of Hasneldor's newotiations, a 
writter: contract of sale w2s entered into between appellee and ‘ardel, 
in January, i90¢, by the terma of wiich Mandel agreed to nay ©G90,990 
for the proporty, subject to the existins lease, and to pay a som 
mission to Sachelior, and also azreed to save appelise harmless 
"from any and all claims for commissions arising out of th» eale of 
said premises,” ani to defend ary suit that mircht be broucht to 
recover any guch commissions. 

[throushout the trial, appellants’ counssl] apparently sought 
to crente the impressicr thet anppelise had no real interest in the 
controversy, but that “andel was tho resl party in intersat. | the 
court, at the request of appelles, instructed the Jury "that this 


is a suit between James °. Trainor and Villiam Oo. Trainer or the 
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one gide and Alfred L,. Gaker on the other an: between ro one else, 
and that thia is not a suit azainot Leen Mandel." Tho instruction 
then proceeds: "The question aimply 19 whether deferdart jaker dn 
liable under thse evidence and the instructions of the court to the 
plaintiffe in this case. You shouid not, therefore, overlook this 
fact nor find « verdict arcainst defendant “ater simply bsesuse Leon 
Mandel agreed with defendant an! his co-trmistees to indemify and 
hold them harmless from any and gil claims for cormiseion arising 
out of the seule of the property in question in this ease te said 
Leon Handel: nor aimply besauss of the fact that defeardant and said 
trustee paid no commission for the sale of said preperty: nor weimpoly 
because of the fast, if yoo find it to be a fact *rom the evidence, 
that Mandel paid, cr agreed to nay, $1%,90°° as commiasion, one-half 
to Be Ae ‘acheldo and one-half to Joseph ‘ineman,” 

\The first part of thia inatruction ta not objectionable, 
but the lust part, which tslle the jury they must not “overlook 
this fact,” nor fird a verdict atainot appellee "simply because of” 
any of the enumerated fasts therein stated, should not have been 
given to the jury. ‘he instruction gingled out particular facts, 
gave them undus prominence, and had a tendency to confuse ani mislead 
the jury. ‘the vioe of such instructions is pointed out in seston 
Ve Loufol, 215 Ill. wel, 3003 Wickes v. Walden, on L11. SA, BH: 
and tckelo v. Mutbtacshall, 239 ill. 442, 438. / 

The fifth and eichth instructiors civen on behalf of de- 
fendant are open to ths same odjection, and to others as well. ‘Vy 
those instructions, the jury were first told generally that before 
they could fini for the pisintiffs, they "muet find ani believe" 
from the evidence "that Loon Yandel was induces to buy the property 
in question in this case by and throucvh the efforta of plaintiffs, 
and that plaintiffs «ere the efficient and procuring cause of aaid 


sale being made to anid Mandel, and that their work, in fact, raused 
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the said Leon Mandel to porchass said property, ani that without 
their efforts and work, he would not have purshased the sans.” 
Following this goneral statement, the instructions zo on to say that 
it is not sufficient for the plainti‘fs to show that they called 
Handel's attention to the property, suve him the price and descrip- 
tion, and tried to sell it to him before he bousht it, but that the 
pluintiffs "must so further and prove by a preperdererce or greater 
weight of the evidence, that they wors the dire@t ani procuring cause 
of the purchase of 2aid property by exis eon Jandel." Fine lanruare 
quoted plainly assumes that the facts enumscrated did not prove, aa 
a matter of fact, that the plaintiffs were the procuring cause of 
the sais. Here again, the vice of singling out isolated faots and 
telling the jury that euch facts ure not srouch tc prove the issue, 
appears, ‘hese instructions invaded the provinoe of the jury, were 
argumentative and misleading, and were clearly erronoous. || 

3y the fourth inatruction siven on behalf of appellee, the 
jury were told that if they find from the evidence “that defeniant 
agreed to pay to plaintiffs a real estate commission of tao and one- 
haif per cent., in case they found a purchaser, and completed and 
consummated a sale of the property ir question in this case to such 
purchasers; and you further find from the evidence that plaintiffs 
41a not consummate and complete the sale of the property in question 
in thie case ts tho purchaser thereof, Leon Mandel, then and in tha 
event you find the foregoing from the evidence, plaintiffs cannot re- 
cover in thi» cage, even thoush you may find from the evidence that 
they ondeavorsd to sell waii property to said ‘undel, and o mmuntcated 
to defenidart the fact that they were sndoavoring so to do.” 

there was 30me evidence tending to prove that after the plain- 
tiffs — berun negotintions with ande., and had succeeded in induc- 
ing him to consider ths property favorably, the sale was consuimated 
and completed by him through anothor broker for the purpose of obtain- 


ing a personal advantage, or a lower price, by muking 4t annear that 


Bada timime co LMS ghybws fee at vtrosporeg phe Laie oi nile Ov wea HTE 


jowithe Joos bE oy¥veen ry tine boats gy oe Leboaw coe tae mes 
‘some of? faosanug ever dar ptivew. ot gtrow bre - es oT 12eHS 

fesit yew os fe ty &notsecttami ong: ytramedade fairiog alte oebwelFou 
peking yets deta worth os #% tonteie odd VOX Ime toP Tse sor Ores 
egiroren ice epfoey «it Wit eran yeseqoig wet? oo no tsedter @* fobilin 
eit fait fue (ef sHhaied Sd evoted mit oF sf flee o2 pets eds nee 
bee wesdeaG-oy Jaum* etitentala 


TOosHGin "G epvrratvoebes wes: & A BYG'st 


guao yutsucers bas FeeREh StS oeK yurld Sarl .eorebive end TOSI 
Begins: pti O fehaes moe. iten yd yirenorgd Pls *o- Ge erid tikg eels 
Be .Bvowe. tot hkl pedarerins ajoapy ees fody semeea aicte (o0 5st 
-F5 Sua) «sbereouy ed eve o7 cRecubaer Cen Bare eat) < a fone ae Bt cd 
brs otoat tedelorL dug unltiggets, Io: aa, Wek .cfvge epi ES 
(yaveal ‘gcd eRew os (vote. fox eeu bdent tite date ogaat- “ets meres 


ew eyuit Str Yo wor hLyverd «4s bobavrt adatsounkenk: ésedy: ° a 














Leefecscite vitee lo witew- Prue eprttiee Le fer inna ei hit 


nd 


at? <euklenrn sia atieainDaacte aw ly Holsotaint Aanee ois eeontat 


“ages Deed cwedie ot bets Biers: ‘even eah 
NO Dts’ ot) to woaleudaiuan sihegpne dawn oa ett idverpe he-or- wath aE ore 


is 
‘ 
4 
a 
@ 
ee 
» 
“ 
a 
~ 
- 
E 
WY 
. 
te 
it 
“ee 
“= 
— 
> 


bia hetelomae.pes .tosueinia a nei t. wait aeeo 2- pe dtteo ee 


flete of man  f-t ak sotioeun wi vareqorg ent Yo @lab ad 


eWrPertcole esoeive eit avers beri? teckhint wey Dre ¢agi 
ciiteup oc. givecraug og to eine art? sdefenes bes éSammueness sen- 
it ct be. menu ,febeo) meet: hoods wesadounr exe of eéso wists 
aes famus . Virde nie .ecowdlve oy mort setopeto? ond galt woe onl 


fet gotelirr ets cor ott wer wor cuore weve peaeo wilds hg 


¥.9b O2 o% ofinoveacboe ono -verit Sandd 20nd. aie R 

“tele eS} adie rato avayq of wetined eonebives om Perr ‘erwin ae me 

“ontatt ot hegemonun orl Bere .2ebrmii’ dodo nee take open mined Bi 
besarte gan lea od .yidareva't Viredors eid tebtanoe’ 

“MlBIdO IO evogind Ons “ot Texte degons Apulia WeOBese! 


SAF teonce Ih yNttam ed pnoktg -rewol & 96° pesedtinwhs Lenoetee ae 


appellants were not ontitled to a commission, amd that appellee 

knew that such was the fact. [ine inatruction omits all reference 

to this theory of the facts, which, if trus, would entitls appellants 
to resover, even if they did not "complete anil consummate” the.aale. 
Por thia reason, the instruction was erroneous under the Paste of 
this case. || 

the fourteenth instruction, in its first three paragraphs, 
purports to set forth all the Pacts sonstituting the basis of the 
plaintiff's claim, and then adds, in a fourth paragraph, the fol- 
lowing: “The jury are instructed that even theizh you may find the 
foregoing faots from the evidence, nevertheless, nlaintiffs oannot 
recover in this cause wuless you belteve from the provonderance or 
greater weisht of the evidence, the burden of proof heins uper slaire 
tiffs, that they were the direct and precuring cause ef the purchase 
of said property by said Leon “vandel.”4 Here arain, is the repented 
inferonce, amounting, in fact, to an assertion, thet the enumerated 
facts are not in thenselyes euffisiert tc prove that the plaintiffs 
were, in fact, the procuring cause of the sale that was made. ho- 
ther such facts do, or do not, prove that the plaintiffs wera the 
prescurins cause of the sale that was made, was the principal question 
at issue in thse cave, and the court should rot have undertaken to 
tell the jury thet they did or did not prove sither side of that 
issue. After hearing this instruction reai to them, the jury may 
well have concluded that nothing remained fer them to io but to 
return a verdict for the defendant, as the court had by this instruce 
tion, decided the facts in advance. 

Appellants’ counsel also urge, and se think with much Justi- 
fication, thut certain statererts made by appellee's course] in his 
argument to the jury, wore of auch a sharsoter as to. arouse the 
Passions ari prejudice of the jury. the attac’ upon appellants’ 
sounsel was wholly umoulled for and should have been promptly robuked 


by the court. it is true that the court finaily sustained an objes- 
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tion to this part of the argument, but the effect wis not thereby 
removed. Appelles's sounseli also went to the extraordinary length 
of staking his reputation as a member of the bar upon the truth of 
@ statement entirely outside the evidencs, that tt was customary to 
make such agreementa as were made between fandel and appellees in this 
case. it i+ highly improper for counsel, in the arrsument to the 
jury, to state facts that are not in éevidencs, and it is esnecially 
go to fortify such atatements in the marner that was dons in this 
cas6. 

Yor the reasons indicated, the Judgment of the Superior 


court will be reversed and the cause remanded. 


REVERSED AND RENAMDED. 
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JOHN F, DEVINS, Administrator of the ” ) 
KRetate of PHILLIP FITZPATRILK, De- ) 
ceased, i Y APB: a] RO” 
Appéllew, ) 
a } UPERIOR Coul?T 
‘VB. Pd ) 
\ é ) COUK COUNTY. 
ELL PFARLZER,,. — ~ | 
wt Appellant. ) 1 9 | T : A. 2, y, ] 


WH. JUSTIUR FLYCH delivered the opinion cf the court. 


agrinst 
Thie iz an appeal from a judgment rendered ,.ppellant in 


an action brourht to recover damaces for neazlizertiy causine tho 
death of Phillip sitapstrick, deceased. VAdout dusk in the after- 
moon of August 7, 1008, appellant left his horse and burgry standing 
at the curb on Calumet avenue, near 47th atreet, in the city of 
Chicago. ihe horse ran away, scing cact on 47th street to ot. 
Lawrence avenue, and then north, \itapatrick was standing in front 
of an apartment building on the weat side of Gt. Lawrence avonue 
near 14th street, and attenpted to stor the runaway, but was throm 
to the ground, and injured oo aeriouely that he died the next morn- 
ing. ‘he evidence on behalf of appellant tunds to prove that when 
appellant left the horse ani bugsy on Calumet avenue, he attached 

a heavy satrap and twenty-five pound weight to the horse's bit, that 
some children were playing “horse” on the sidewalk and gave a signal 
to start, that the horse started off, dragrins the WEL ENSe then 
began to run and broke the strap, and that a pisce ofastran 4as 

; dangling from the bit when the horse was finally stonved. n the 
other hand, to of appellee's witnesses, who saw the accident from a 
frort window of an apartment building om Jt. Lawrence avenue, testi- 
fied thet at the time of the accident there was no atrap hanging 
from the horse's head excent the reins which were wrapped sround the 
whip in the bugsry. An ordinance of the city of Uhlouso was intro- 
duced in evidence, which prescribes « penalty for leaving in any 


public street of the city, a horse to which any vehicle is attached, 
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“without securely fastening auch horse.” fers was also ovidence 
that St. Lawrence avenue ia in "a populous section” of the city, 
with residence buildings on beth sides of ths satreet. 

it is apparently concede! by appellant's counsel that proof 
that appellant's horse was running away unattended in a public street 
of the city, together with the introduction of the ordinance in ovid- 
ence, constituted a prima facie case of nerligence on the part of 
appellant. It is insisted, however, that there ta no ovidence in the 
record fairly tendins to prove that the decezsead wae in the exercise 
of ordinary care for his own safety at and just before thse time of the 
accident, and that, for this reason, the court erred ir refusing to 
instruct the jury te find a veriict for the defendant. 

It appears from tho evidence thst just before the acotient, 
Fitzpatrick, who waa the janitor of the apartment building above mon- 
tioned on st. Lawrence avenue, had been showing one ec? the spartrente 
to a man and his wiff6, and the three were standinz on ths sidewalk 
when the runaway approached: that no cther persons were in sircht 
upon the street in the direction in which the horses waa sotng: that 
Fitzpatrick and the other man ran into the street to stop the horse; 
that they stood about eizht fest apart, ons on each side of the ap- 
parent path of the runaway, itapatriock two or three fest behind the 
Other man; that as tho horse approached, the first man waved his 
arma, and the horse everved and ran into iitzpatrick and knecred him 
down. appellee's counsel contends that the question of scorntributory 
Meglizence was properly left .o the determination of the jury, be- 
Cause, it is said, it is a fair inference from this evidence that 
Fitzpatrick was apprehensive of danger to someone, and therefore oan- 
mot be charged with peuttenaas, .Opmeitiun to avert such danger - and 
thereby, perhaps, to save a human life or livea - by stopping the 
Punaway horse.N the difficulty «ith this contention is that there is 


me fact or circumstance in the evidence which fairly tends te prove 
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either that any other person waa likely to be injured by the run- 
away horee, or thet the deceased had any resasonnhl»s froun’d to an- 
prehend ae fact he did apprehend - that any one would or might 
be injured by the runawsy horss, if rot atopped. She mile that s 
person has a right to risk hia own life in ar effort to save toe 
life of another person, without bein: chargeable with contributory 
neglixence, ia well established by the authorities, ani waa recor- 
nized in this state in the case of est chicago Ute ity. Uc. ve 
Liderman, 137 Ill. 433. Hut this ruis is limited to sasea where 
the attending cirourstanees and conditions are such as to afford a 
reascrable basis for the belief that it is neceassury to take such a 
risk in order to gave arother or others, from persensl] injury or death. 
In West chicago Jte Ky. Jo. ve Liderman, supra, it was ssid, 
quoting from the opinion in Eckert v. Long Lalama hei. Goes 45 1. 7 
BOZ: “The law has eo high a regera for human life that it will rot 
impute negligence to an sffort to preserve it, unless made under such 
circumstances as to constitute rashmessz in the Judgment of orudent 
persons. For a person ensered in his ordinary affairs, or in ths mers 
protection of propert’, kKnowinsly and voluntarily to plese himseif 
in a position where he is ifabbe to receive as serious injury is negii- 
gence which will preclude a recovery for an injury so received: but 
when the exposure isa for the purpose of saving life it ia net sronce- 
ful, and therefors not nerlizent, unless euch as to be rerarded otther 
rash or reckless.” 
in Manthey vy. Rauenbuehler, 75 %. f. suppe Fl, & blacramith, 
Seeing a runaway horses in the strest near hie shop, attempted to 
atop it and was killed. it wes contended that the deceased was cuilty 
of sontributory negligence ac a matter of law in "“rushins from » place 
of safety and upon the strset to stop a runavyay horses." The court 
held the contrary, however, under the facts shown by the evidence. it 


appeared from the evidence that the neighborhood where the accident 
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ocourre:! was a tenement house diatrict; that many ehildren living 
in that neighborhood wero in the habit of playing upon the street: 
that across from the blacksmith shop was « kindergarten, and near 
it was a public scheol; and Bhat at the time of the accident, the 
atreet waa more or less filled with children who were crossing vack 
and forth and playing in the street. ‘(hse court said that upon proof 
of such circunstanscea, « fair question was preserted for the deter- 
@ination of the jury “as to whethar, when the plackamith left his 
shop and gausht the rein he dit such act under an apprehension that 
if the horse was not stopped, injury would happen to some of the 
children in the street. +» + in principle, therefore, tha case 
Goes not differ from those cases where an individual has sourht to 
rescue a child or person from impending dansor to life and has re- 
ceived injuries resulting therofrom.” 

In dollaran v. City of New fork, 15° N. ‘se, Supp. 447, a re- 
covery was sustained under aimilar circumstances. * ere, two of the 
deferdant's horses, attuohed to a atreet aweeper, and unattended by 
a driver, were runming away on a busy strest in Yrooklyn. ‘the plain- 
tiff's intestate attempted to esize «he reins and atop the horsea, 
‘ut was carried under the sweeper and killed. [It was contenied that 
the deceassa was not "justified by imperdins danger to persora in the 
atreet and by the situation presented in exposing himseif to the 
peril of attexpting te stop the horses." Aa to this contention the 
court said: "the horses were running in a measurably busy street, 
and there waa ample opportunity for harm to some to someone, ulthough 
the danger was not at the momer:t imminent to a definite person. = »# 
in the case at bar, horses with « street sweeper were dashing un- 
governed throush the street, and the jury wore justified in infer- 
ring that, if they continued unchecked, nek would come te some one.” 

In each of thes» gases, thers was proof of fasts cor circun- 


stances from which a jury aisht reasonably infer that the act of the 
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person attempting to stop the runaway was prompted by a renconable 
apprehension of danger to human liff's, if the runaway rere cllowed 
to proceed. Shere ia no such proet in this cass. If there was any 
person in ths path of the runaway horse, or about to enter auch 
path, tc whom any danger of personal injury couli reasonably have 
been apprehonded, or if the deceased had any rensen to believe that 
such was the fPuct, the evidence dea not show it; nor sre there any 
other facts or circumstances from #hich eo jury misht reavsonably 
find that the deceased risked his life to save the life of onother, 
or to save others from Scdily injury. 

it follows that the court erred in refusir: to give the 
inatrusction requested at the close of the plaintiff's svidence. 
The Judgment of the superior vVourt will thersfore be revorsed and 


the gauss remanded. 
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OPIALCH BY Mi, PATRIDING JUSTICN SCANLAN on the motion 

of tug appellca te amend or medify tre Juég- 

ment order heretofore entered, 

Sinee the filing of the opinion in the sbeve entitied 
Gaure, the sppeilee {piaintif? below) has filed a motion in this 


Court, requesting that the judgment order Nerstofors santered be 





amended or modified by striking 
the enid judgement erder, and ina 
appelioe "“admite of resord that 
on any fature trial, or trivia, 


miditional facta, 


that the deceamed wea in tre emeroi#ea cf erdinary sare Yor 


own safety, either before or at 


sider, or in addition to the 


were proven at tne lest trial of the cause, * 


(defendant below) thereupon filed hin consent to 


of this metion of the eppellee, 


failed a motion asking leave to withdraw the vaid 


requenting thet the judgment erder be ellewed to 


in the brief filed by 
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mBDpart oF the mosion, the 


he would be unable to 


of the sanrze, any other or 


Drove, 


© Qreamstencea, thowing or tending te #how, 


>is 


tiie time of hie inguricr, be- 


ite, or circumstances, woish 


foe appellant 
the grenting 
Lubsecuently the appellent 


rsoneent, oud 


stand. 


the appellant, the point was 


mede that "the court should have directed a verdict, because 


the plaintiff wae guilty of contributory negligence as a matter 
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of law," and it waa strongly insisted that the judgment should 
ve reversed and tie cause not remanded. We reversed the judgment 
aclely because we held that the deceased was guilty of contri- 
butery negligence ae a matter of law, but we remanded the sause 
for the reason that we were of the opinion thet the appellee, 

on e new triel, might be able te introduce evidence tending 

te ehow thet the deceneed wae in the exerci¢ce of ordinary 

gare for hie own eefety at tre time ef, ond Jugt before, the 
aecident in queation, In view cf the etipulation filed by the 
appellee, if would be an entirely ueelers thing for us te 

vemnend the cause, Yuether the motion of the appellant te 
withdraw the gonsent filed by him be granted er disallowed is 
dumaterial, 


The Judgeent ercer heretefore entered in this 
enae will be amended by vtriking eut that part af the order 


that Femnde the cause. 


SULDGHEET ORDER AUBNIED BY SPRIKING OUT AUUNDING CLAUS, 
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Appellee (plaintiff below), uson the trisl 
Ore the court without jury, recovers’ a juigmert for 31,178 arainat 
ellant (defeniant below), who was charzed with the convereion of 
in machinery which plaintiff? alleged the defendant had received and 
ed to hold as bailes without reward. oefendant Anpenls, 
In rebruary, 1Lii, a fire occurred st the place of bueiness of 
Ae iso Dawson, a dealer in ascond-hand machinery. As a result of 
8 fire, the greater part of the machinery there located was ao damaged 
to render it unfit for further use as auoh. ‘whe contention of tha 
Aintirf io, that euch machinery was aolda by Dawaon to the deferdant, 
@sler in scrap iron, havins two yards, known reapectively aa alated 
6t and Lake street yards: that at the time of the fire he had on 
Signment sith the said Dawson a lot of second-hand laundry machinery 
ich had been placed in merchartable condition by Dawson: that because 
the fire it became necessary to romeve anid machinery from Dawson's 
ises; that defendant, in thea course of the nerotiationa for the pur- 
from Jawson of what the defencart deeirnated as "machinery caat 
Pp,” aread to permit the suid laundry machinery to bo stored in ite 
atreest yard without reward; that in accerdanse with said aereonont, 
laundry machinery wae therefors taker to the said yard of the defend- 
$ thet thereafter defer ant refused to return said property on demand 
sonverted save to ita own use. 

befendant contends that plainti f has not ehow that thts prop- 
Sver same into its possezaion: furthar, that as to said property, 
thoush it came into its possession, it was a bailee without reward, 


the plaintirr fatied to show »y a prepondorance of the ovidence that 
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the proporty was lost through the grossa nezligonee of the defendant: 
and, finally, that the property in question we part and parcel of 
tie property purchased from the eaid ocawaon, ard for ahich it had 
paid: for all of which reasons it diaclaimsd any liability. 

On bBhalf of the plaintiff, tne textimony shove that shortly 
after the aforesaid fire, Dawson called at deferndart's place of 
busines: for the purnose of selling the mashinery which had been rere 
dere? unfit for further use as such, and that he talked with one 
Santowsky, president of the defendant, whe after«aria callsd at Oaw- 
son's premisea: that Dayson showed hit what he had for sale: that 


they discussed and arrived at term: of sale: thst the sale was cone 
a sarbon copy of which was introduced in evidence amd reads as 
firmed by lettor from isfendant to Dawson, WXKerxks cas x® x 
follows: 
"Thones. “onroe 1Lss 
HYonroe 451. 
crders by mail or phons promptly attenied to. 


Ghicago iron & Netal [Oo. 
incorporated. 
holesale Dvalers in 
Serap iron and ‘etala 
second-hard “Uachinery 
3 @-2l1L-l1% ©. fialated it. 
fards: S17<P819 8. Lake it. 
7SB-784 §. Like it. 
-ffice: Bis Te Halated te 


Chicago, “sr. li, 191). 

¥r es te i . Oaw s0n ? 

snicago. 

Dear uirre 

e@ hereby confira purchaasas @6f all machinory 

cast scrap contained in building located number 217 

Ne Desplaines ut. wt fll.) par net ton. e enclose 

our check for {50.99 to apply on account. 

Very truly yours.” 

that while the property sold was basing tuken away from Dawson's 
Place of cudiness, the suid Dawson stated to Jantowsky t at there 
was certain laundry machinery there which would hava to be ramoved: 
that he .ould like to find some place to leave it until he conld 
make arrangements to dispose of it; that thereupon Jarntewnky stated 
that he mist sture same in deferdant's yard, «without ary charce: 


thet thereupon defendant hauled thie launiry ~achinery to ite Lake 
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atreset yard, for which hauling a charge was mado and paid by said 
Baweon; that in sndeavering to dispose of the property, he (lawson) 
had occasion to call at defendant's yard five or six meek: afterwards, 
and saw the luunary machinory there: that thereafter he occasionally 
Baw the pronerty in the deferciant’s yard: that on a later occasion, 
within a yoar from ths time it waa moved there, he ag-in visited the 
yard of the defeniuant but could not fini the property: thot there- 
after he sndeavorsead tO see SGantowsky but was unable to do so, but 
succeeded in seains toe beolkeeper, who stated he knew nothir« about 
it; that thereupon lettere were written or behalf of the plaintirf, 
asking information aith reference to the property ani reauesting tts 
return; that no arewer was made or any explaratio: «lven aa to 

ite whereabouts or digpovition; that the resaorabla fair cash market 
value of sald property vua about 71,175. 

Or behalf of th. defendant, Santowsky denied havins had any 
conversation with Dawson relative to the storaze by defsendart of the 
machinery in question. ‘Chere saa further testimony that all the 
tachinory that wae deilversd ither at ite L be street or at ita sal- 
sted street yard, waa part of the property purchased under the letter 
dated “arch ilth, heretofore eet out, and had been paid for; that 
seid laundry machinery, ¢voen thoush it was intact and usable, wae con- 
eidered as machinary cast sorap; furthsrsore, thet no mony was paid 
defendant for hauling the laundry machinery to ite Lake otrest yard. 
While Santowsky denied having had a conversation with Dawson relutive 
to the storage of this laundry machinery, he dose, however, admit that 
in a conver ation with the said Dawson at the time of the nesotiations 
that led up to t's agreement embodied in tho letter aforesaid, he 
(Dawson), atated: "All the machinos that is there that hava any cocod, 
we will tae away, the rest we can piok out.” there wes no evidence 
on the part of the defeniant as to the value of the property in queati 

Ye are aatisfied from the evidence that the machinery in 


question was ressived by the isfeniant. There is, however, a sharp 
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conflict in the evidence as to whother this machinery was to be con- 
sidered machinery caat sorep and part of the property purchosed from 
Dawson, or whether said laundry mashinery esare into defendant's 
possession as balles wit! out reward, as claimed by the plaintire. 
Yhese were pursly questions of faat, which (in the cass at bar), 

were determined by the court in faver of the plaintiff's santention. 
It 43 the uniform holding of our sourta that tho finding of the trial 
court on questiona of fact, where the casa fu tried by the sourt with- 
out a jury, ic binding on this court unless such finding ts clearly 
and manifestly arsinsat the weight of the evidence. ‘his we are unable 
to say. 

Although defendant at first comtende:| that there could be no 
recovery, even thoush there was a bailment without reward because 
plaintiff ha. failed to introduce evisienoe that the property wae loat 
because of grossa nerligence on the part of ths deferdunt, vet this 
contention 1. abandoned by defendant, as sill be seer from the follow 
ing statexent in ite reply briaf: 

"the issucs in this casas resolve themselves inte two 

Gain guesticns: il. 31a the purohays and axle Of the machinery 

scrap include the property in question? 2. Yas there a bail- 

ment of the property in question?” 
It ia fair tc presume that counsel realized that the contention aban- 
doned waa inconsistent with the real defense to pluinti f's action, 
viz., thst the property in question ae its possesiion under the 
CMtract cf purchase sith Dawson ani rot by rasson of any szreenent 
for deposit without reward. ‘hess wars the questiona whish, by the 
finding of the court and judgment ronderad therson, were determined 
favorable to the plaintiff, shich finding we have already held we 
cannot disturbd. 


Finding no reversitle error, the fuigmont will be affirmed. 
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CHALMERS MOJUR COMPANY UF ILLINOIS, / ) 
a Corporstion, f ) 
: appellee, ) APP Lal R 
f ) 
Vae \ ) MUNTCIPAL GouRr 
’ ; \ 
SUGAR Pe skidy, = / ) OF GHICATO 
‘ Sppellant. ) 
x Saeed 19 O5 S: T ei e aes ~ 
STATEMENT OF THE Cask. This 1s a suit commenced in the Yunicipal 


court of Chisag: by the Chalmera Motor Vormany of Illinois, a sorvor- 
ation, appelles, hereinafter referred tc as the plaintiff, arninst 
Kdgar *. Seney, appellant, and herein ftur desisnated as the defand- 
ant, =o recover the balance due on a promissory note for (1,577, 
dated vay 17, 1913, 3ierned by defendant and payable to the plaintiff, 
due six months after date. ‘fo the anended statevent of claim an 
affidavit cf merits waa filed on May 24, 1914; this was stricken 
from the files and leave granted the defendant to file an anuended 
affidavit of mgrits, wich was dons Jume 4th. On June 1°%th the sourt, 
on motion of the plaintiff, struck the anended affidavit of meritea 
from the files ard defendant was defaulted for want of a sufficsisnt 
affidavit of merita, whereupor the court assessed plairtirf's damages 
in tre sum of $1,805.<«2, for which t'e¢ court entsrad judrment: to 


reverses which defendant has prosecuted this appeal. a 


UR. JUSTIUL PAM delivered the opinion of the sourt,. 

Defendant, on this appesl, questions ths action of ths 
court, first, in strikins his amended affidavit of merite from the 
files, and, sscondly, in denying hia sotion to have the damages 
assessed by a jury. we snall takes up these peints in the order named. 

un the first contention, the only question in isauo ia, 
whether or not defendant's affidavit of merits otuted a good defense 
to the cause of action wet forth in plaintifr's amended statement of 
elaimoX said amended statement of claim est forth that om April <5, 


1915, plaintiff and defendant entered imto a .ritten contract for the 












‘ a TORT Te VHA Tse “Sey OW & 
oe ‘ pare 
reo llogga i 


; se 
ot 


Oy ke Oe ee ey 


























Sere te “ ; } | ee 
[ rd - — a . 
ele nee 6d Aas 


~ whe 


“OG AT = 


ws a 6 i aera M2 


treat Lagga\ 


%, 
wnt? 


¢ 
_ = 


‘a 


fagte tia ot st penmounde gis op al cEHE .Scad alt 20 ; 
-€e0G-o a ,ciortLr!: to ERTL, *g2 cad Oi avéalaty only ee yan tea, 29 im 
Sivtose .Uibtwiele ore ea of Seatatet testontotedt 98 lLoqg 
eDetei ord aa-hetary teed sedtuniowesi pet hen i logie ekorteg, 

en Pai® Ot esOn YTOGEtmO TE w fo eUb eons fad wtf <evVIOeT | 
etiisatult®, ars oe eldeyndg bits sosbce tab wo her fe edi Gk me 
| 2 fitaio 49 dneredsde. bebo a ect ot sedek mode wrldira 
nevoiaga caw eidd hier _au vax 0 be kh ase atirem 0 . 
haftens te 4ift ef tiabew'teb sco betnewm evaed bees aor : 
sdmu0e a2 MSO1 smut su «mee emul ‘BgGb Hise dots a3 Pres Yo 2 
™ onl tigm to J PyebE a De bres: ta ve) sousts ,tilinisiq edd To sso, 


7 dre toi ium “s Go cares Vo? betigeteb ars Jaebretel baw aellt 


: : 
exneamah ei oltenfate bes» asse gues nits. poqaterse ,aliisem to Ff 
Ae 7; ae a" f 
SF tenes bit hetedre Iqmioo od folkidm tot 42... Asal $ ‘to 
sk. feeggs oft padsneeeid east tnabsse'2@b Hho betw 
wf = : ™ : 
. " .tauot edt “o molskqa aft poteviie® KAT 4d cUL eft. oo 


any 30 “Olson ef? umukgseup ylasaae obld fo sfhabne leg - 
etd Bat ysiaes Ao Sivabitte befnems etd aotdiate at teat? oe 
- aepa “Al oval od (oOldon eit yot¥ned of .yLbaooes hae 
earn sete {i ~f airtkog sivems gu exes Llende ef vil & uw be 
. eof pis? af scltesup yloao' eit LnoPtredeon fax tt ectg ed 







“Kish foo | bedage Balter to tivaht ta wt dnmboes Vd Jos 10 ‘ted 
gitensate lbebrevus Ti lala nt ddso% Jeu notsyon Yo. 
Itaq) xo soit dg102 ton mteto Yo Freres ats iene 
ot S axteoo medsive a Ost eestor 3 bre ob ban 


sale and purchase of an automobile ani certain seceasories, said 
and acoaptance 
contrast being in the form of a letters : ard was as follows: 
*April c3, 1913. 


Mr. Bdgar if. sSeney, 
lil We Monroe St., Chicago, ill. 


Dear Sir: 
#e propose to deliver to you %.G.%. cars Detroit: 
One 1912 vhalmers six Cylinder, 4 passenger 
Torpedo type, gray tovrinz car, duplicate of 





one shown you today, for the net sum of BADD 90 
Plus freight to Chicago en, 
Nobby treads on rear at extra cost of Bian 
Ore extre Nobby treat tire and tub 52.80 
One tire cover fcr tira $.80 
Yonosrar 43 selected to be nut on gratia. 

letal 2HO0L.30 


*e@ to scoept your 191. "36" car sonmpleta with tire, 
tubes, tools and all = Rea gxoent cloak, in rood 
operative condition, as at present equinped, in part pay- 
ment at 21,125.40. ihe balance to bs paid in six monthly 
installments oF @aquul amounts, to be dated fror date of 
delivery of car. Guid balance to ts evidencsad by notes 
bearing interest at aix per cent. iJelivery to bo made on 
or about ‘ay ist. 

we to have winter top. 

Respectfully suomitted, 

CHALMYRS MCICR CO. Gyr ILLINOIS, 

Charles =, Grarocry, “orarsr. 

thia proposal acoepted this vérd day of April, iit. 
EDGAR F. Igy." 


that in May, 13, the automobile described in sald written contract 
was delivered to tho defendant, and that durine the same month de- 
fendant signed a premiascory note vor the balance due platntiff in 
accordance with the terms of the contract; that aubseauertiy, and 
prior to December Ih, 1913, plaintiff perforned work for and furniene- 
ed materials to the defendant fer use on said automobile, to the 
value of sade that prior to Jseoember 15, 1915, defendant complained 
to plaintiff concerning the condition of ssid automobila and the 
chars made by plaintiff for the work done and material furnished 

as aforesaid; that on Dssember 15, 1915, defendant entered into an 
agreement in writing, or as plaintiff is pleased to call it a "written 
account stated," conoerning payment of tha note and the charpzes for 


said work and material. This asreement was as follows: 
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"Nee. 15, 1915. 


ur, Edgar i’. Seney, 
Lil we Monroe Ste, Chivuageo, ill. 


Dear aire 


Responding to your propogal of sven date, offering 
& plan of settloment of your onen account and promtasory 
note, it will be agreeable to us to extend payment of your 
note and account as follows: 

You are to pay us g650.0% this month to be applied 
in settiement of your open account in amount “396.90, leos 
credit notation mada by the writer on statement which you 
have in your possassion, the balance of seid 9799.99 +o be 
endorsed on promisaory note, in umount $1,575.90, dated May 
17, 1915. You are also to pay 590.09 on premissory rots in 
January, 1vilé, and the Salansce due on said promissory note 
is to be paid in february, 1914. 

khesapect@fully aubmitted, 
CHALMERS MOTQH CG. OF ILbe, 
VAS. Ke GHEOKY » 
‘gneral Vanarer. 
This propossi accepted thiu day of December, 1915. 
Sug AM by SENEY." 
that the credit notation referrec to in sald agreement wae a credit 
of $24.11, leaving a bulance due on the open uscount referred te in 
the terms of the agreement of ¢271.8s; that om January 1°, Llyis,s 


defendant paid plaintifr on said open acsount 4271.59, and Gus.) ! 
on the amount dus on said note; that no other paymernia were made cy 
defendant, and that there was then due plaintiff the sum of (1,205.0. 
on said note. 

fhe amended affidavit of merits Tiled by defendant did not 
deny the making of either the original contract under date of April 
23ra or the agreement of December isth, bul alleged that plaintiff, 
under the orivinsal agreement, warranted the car to bo firateclase in 
every respect, but that sald car did not come up to said allsred 
warranty but was of inferior grade and did not run as warranted by 
plaintiff: that thereupon defendant returned the autonoblie to 
plaintiff, who agyreed to revair same and put it in first-class con- 
dition; that on or about the Lift: of Jecemoer, when plaintiff pre- 
wented its bill for repairs to said machine, defeniant objected, 


and thereupon it sas agreed by and between the parties that if de- 
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fendart would pay ©5090, 3271.5 to be applied for Llaber and material, 
and (£25.11 on account of note sued on, plaintiff wouli cuarantee 
and warrant that defendant would have no further trouble with said 
car and that wame would be in cood ard perfect condition: that 
thereupon defendant entered into tho arreewent of Dacembar 1Sth; 
that plaintiff, however, did net fulfill said warranty, and thet there 
fore said eutomobils was of far inferior grade, and that deferdant 
thereby was entitled to a rsooupment from plaintiff for the srount 
still due om said ahaa 

in our view of the cass it is unnecessary to consider the 
agreement of april <3rd, but only thet of Bescember 15th. It isa 
adrittod by defendant in his affidavit of merits, that the letter 
of December iSth and the acceptarce noted therson, set forth in 
phaintiff’s etatenert of claim as 4 "writtan account stated," was 
the only written evidense of ar agreement between the parties. 
While defendant claime that in sormestion @with this srreenent olainge 
tiff warrernted that the aaid car would be free frot all defects and 
in good erder, a reference to said agreement shows no such warranty 
to have been embodied therein. If thers was any such warranty made, 
tt must necessarily have been in parol. We are unable to find any 
case wherein it iv hei. that & parol warranty may be set up as part 
of the sconsideration for a written sontrast of sale unless aare is 
aubedtes’tScrein. A came particularly in point 1s samming v. cald- 
woll, 4% Lil. Avo. 175, and the court there held that a warranty, in 
order to constitute part of a written contract of anl¢e, must be 
embodied therein. in ‘elluride Power Jompany v. Urane Oo., 2° Ill. 

n principle _ = 

218 - a case gmktes gimilur Sexesmaxfaekx to the case at bas = an 
agreement had been made first, botween the Jrane Company and one 
Rhedes, to furmiah certain pips. hodes could not complete the eon- 
trect. Afterwards the Telluride Power Compary, who was also inter- 
eeted in the work to bs dons by Hhnodes, entered into an agreement in 


the form of a letter, containing a written offer of terms, which 
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was accepted by a telegras and o letter, whereby the Telluride 
Power C.mpany agreed to takes the pipe and puy for same. Upon its 
failure to pay for same, after having used the pips, the crane 
Company instituted suit, and one of the defenses to the suit was 
that the plaintiff hed warranted the strength, guality and thick- 


neas of the pipe, and the court held (p. 228%): 


é 


"The queationsy as to what writings should ba son- 


eldered, and whether or not these sonsitered conetituted a 
written contract, and shetner or not the aritter contrast 
fully expressed the arreerert hetweer the partics, were for 
the court. The rule ia, that when the writings show, upon 
inspection, a complete lemal obligation, without any uncer- 
tainty or ambiguity a3 to the object and extent of the onzage- 
ment, it is concluaively presumed that the whole agreerert of 
the parties was included in the writings. ‘ns fact that a 
point haa been cmitted which might have been smbodied therein 
Will not open the door to the admission of parol svidence in 
that regard." (Uiting Seitz v. srewers' Refrigersting Go., 
11 U. 5S. 510.) 2327 vee —— 


"The rule ls toowell recognized to requirs citation 
of authorities, that all preliminary nesotiationa, whether 
oral or written, are merged in the written contract. The 
offer cy appellants to buy the pips, which appeare in “unn's 
letter of Yebruary 5, and the stipulation of terns therein 
upon which the purchase would be mae, sonoidered torether 
with appellee's letter and telegram of the sishth accepting 
appellants!’ offer, constitute 2 contract ir writins which tea 
clear and unambiguous, both as to ite object and extant. CUon- 
sidering these iocumentsa alone, witheut any roefsrence to ore= 
vious nesctiations, they leave nothing to be exoluinsd, - they 
contain all the slements of a camplete aritten contract. If 
appsllants had desired any further conditions, fit was their 
duty to have so stipulated. ‘the fact that in their written mro- 
posal to purchase they require no warranty of the pipe, pre- 
Gluded them from inaigting upon it on the trial.” 


So in the case at bar, whether or not the letter of December 1° th 

and the acceptarce thereon censtituted a written contrast, and, 

if so, whether it fully expressed the acreonmert between the partios, 

to determine in passing upon the motion to strike. 

was a question for the court, Followins the rule ss lati down in 

Telluride Power Company v. Urane, supra, un inspection of the letter 

of December 1fth and the acoeptance noted {hereon, shows a complete 
mbisuity as to the obligzs- 

legal obligation, “without any unmcertainty,a 

tion or extent of the ongagement:" and therefore, Lt must be rerard- 


od that the whole agreement of the partios was expreased therein. 


The only issue pressnted by the amended affidavit of merits waa, 
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whether or not plaintif? had entered into a warranty. The fact 
that in the letter and the acceptance noted thereon there vas no 
mention made of any warranty precluded defendant from slaiminge the 
benefit thereof, axxtixaxerkakx We ars theretore of the opinion that 
the amended affidavit of merits was properly atrio¥en from the tiles. 
Defendant also complsings that tho trial court erred ic over= 
ruling defeniant’a motion to have the damazes asseseed ty the jury. 
the record shows that this motion was not made until aftsr the court 
haa assessed plaintiff's davuges and entered fudgment. the motion 
came too late. in dann v. srown, 254 Ill. 394, this point wes paased 
upon and the court sald (p, 490): 

"che demand for a jury saa made before there was any 
default and when it wus apparent plaintiffs in errer dis not 
contemplate a jJudgmert agasinut them by default. the demand was 
for "trisl by jury,” and wo think it oleurly had reference to 
a trial of the lesues ahen made up ani not to an assessment cof 
damaresae if plaintiff. in error had wanted the damaizes assessed 
by a jury they should have made that requost after default was 
entered, and not have stood by and without objection have ellosed 
the court to assess the damages." 

To the same effect is .eil v. Puderal Life ims. Vow, wid sil. 425. 

Ae te both errors asstzred, it is cbvious that the sontsn- 
tion of the defendant ia without merit, and aopollee ia Juatified in 
{ts sontention that this anpeal is proseouted merely for delay. 


Judement will therefore be affirmed with statutory ten per csntum 
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CARL CHRISTENSEN, ) 
Appellee, 
FERAL FROM CLMCULT COURT, 
v3. 
COOK COUNTY. 
R. We. BARTELMANN COMVANY, ) 
Appellant. ) 






1951.4. 232 


FER CURIA. 


This is a motion to dismiss an appeal from the 
judgment of the Circuit Court in a proceeding under the act 
entitled "Compensation for accidental injuries or death," 

| approved June 10, 1911, in force hay 1, 1912, on the ground 
that this court is without jurisdiction, 

We are of the opinion that the motion must be 
allowed. in Lavin, ddmr., v. Wells Bros. Co., bo. 2.795, 
Branch CC, of this court has recently so ruled upon a sinmilor 
motion, and the reasons therefor as given in the opinion 
filed in that case seem to us to be sound, The motion to 
dismiss for want of jurisdiction is allowed, 
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FPRARK KELSON, 
Defendant in trror, 
ERROR TO KUNICsbAL COURT 


= 


OF ONICAGO, 






KILLER, coepartners as Alvert 
Killer & Co., 
ilaintiffs in Error, 


oy  ¥S$ 10 Bae 


BH, PREGLILTING JUCTICR KeauinLy 


DELIVERED THE GOPibieh Cr THs Count, 


blaintiff oreugut suit for tiree cars of nay sold 
and delivered to defendants, which was the last shipment of a 
sale of o number cf cars, the previous shipments heving been 
paid for, the defense was (1) thet the quality wae not «as rese- 
resented, anc (2) unrensonable delay in making shipment. Le- 
fendants cloimed as @ seteoff danages by reason of delay in 
ahipuents., vUpon trigl the jury, under instructions from the 
court, returned o verdict agninst defendants’ seteoff and for 
the pleintiff in the amount of y259.77., 

on betnif of the plaintiff it was shown tia a 
representative of the defendants, sho were engrged in tusiness 
at Chicago, exrnined the nay woich pleintiff had fcr sale upon 
his ranch near ictomac, iontana, thet he went into the osed une 
up on top of the hay and examined it ali, spent "a couple of 
hours" doing this, end tien told plaintif: he wouls purchase it, 
There was no evidence to t:.« contrary, ana th refore tiere could 
have been no defense based uron failure of quality, 4/5 .o delay 
in shipments, plaintiff showed that he wos unser no vblig.tion 
beyond Jonding tue hay nt Fotemac, ontana; hence he would not 


be responsible for any delay in hmuling the snme from tiis 


point to Chicago. 
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Defendants say that tie court did not allow them 
to introduce evidence in defense anc that the pereaptory ine 
struction to the jury was erroneous, ie do not find from the 
record that defendants plsced any witnesses on the stand or 
asked any questicns of them, ‘The most they did, tnrough 
their counsel, was to engayve in ar discussion with the ccurt, 
It has been held that such procedure does not smount to an 
offer of evidence and that the remarks of the court do not 
amount to a refusal to admit evidence. (Chicago city sy. Co, 
v. Carroll, 206 ill. 315. 

Aa to tne difference claimed in weights of tne 
bales of nay in the three cars sued for, the court accented 
the weilgnts cisimed by defendants in tneir affidaviz of de- 
fense, and instructed the fury to return a verdict upon this 
basis, Hence defendants were not harned in this respect, 

The judgment is affirsed. 
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baszkowsky, Leceased, s 


of the Hstate of Vladislaw 
/ 
Plaintiff in Error, { 
‘ 


JOHKM FY. DEVINE, Administrator 


f BRROK TG CIRCUIT COURL 


Vee) ; 
\ COUR COUNTY. 


od 
CHICAGO & WES'KERN INDIANA RAIL-/ ) 
BOAD COLPANY and the busi? ? ) 
RAILWAY COMFANY\CP CHICAGO, ; } 
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ZR. PRESEOING JUSTICH MesuRELY 


DELIVERED THE O¥ITNION OF THE COURT, 


Viadislaw Paszkowsky, hereinafter called plaine 
tiff, died from infection of 5 bullet wound received from 
a revolver fired while in the hands of a special policeman, 
Virsing, employed by defendsiits ebout their tracks in the 
vicinity of Lexington avenue and 94th wtreet in Chicago. 
Upon suit in an action of treapass on tiie cose alleging 
that defendants, by their servants, witn force and arms 
assaulted plaintiff, causing his death, the jury returned 
&% werdict finding the defendants not guilty, on which vere 
dict the court entered jud:ment, / The testimony tended to 
anow that in the evening of February 14, 1905, Wirsing and 
two other special policemen saw two men stealing coal from 
cars on defendants’ tracks, The officers separated and 
followed them and Wirsing overtook the two men, who were 
carrying the atolen coal in sacks, Une of the men was 
plaintiff, who is described as the "big man," While there 
is some slight conflict in the testimony, Wirsing's story 
in the main is uncontradicted, He says that he showed his 
star to these two sen and demanded the return of the coal 
but they dropped their sacks and "tackled" him. le says 


that he had offered no violence to them up to tnat tine, 
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Wirsing drew a revolver and fired in the air, as he 2ays, 
to attract the attention of the other two officers, His 
story cf the affsir frou that point in substance is as 
follows: 


“With that the big san broke away frow me and 
ran into what I afterwards found to be his yard. I fougnt 
the littie man into his yard, where we were met by the 
big man, The big san had an ex and threw it at me, 
striking the fence, In the meantime the little man 
backed away from me end disappeared and my time was 
taken up with the larger man of the two. He ran into 
the shed anc sot = ahnovel, snd I went inte the shed 
after him and tried to get the shovel away from hin, at 
the same time telling him to ‘drop tnat,' £ fired another 
shot into the Zence, thinking thereby to wake nim drop it, 
About a fow minutes ufter tuet we kept on etrugeling and 
he attacked me with the shovel and he struck ma in the 
right hand, I had the revolver in my hand pointed directly 
at him when he struck me on the hand, It exploded and the 
phot struck him on the knee. After that he rallied and 
drove me into the alley,” 


Un cross-exanmination the gitness said that 
plaintiff struck him several times with the shovel, and also 
"he struck the gun. When the gun went off i was rot trying 
to fire the gun at all." Other witnesses gave testixeny 
tending to corroborate Wirsinu, and it seems io heve been 
proven teyond serious doubt that the firing of the revolver 
was simultaneous with the blow on the hand in which it was 
held from the shovel wielded by plaintiff, From the facts 
in evidence we would have little trouble in ooneluding tuat 
the sotual firing of the shot waa not the intentional et of 
defendants! servant, but was accidental as regards then, 

De defendants’ special plerm of son eeceult 


demesne and plaintiff's replication de injuria ebsoue tali 





causaecliminate the foceer of accident in the shooting: Under 
the teohnical rule of pleading we cannot be controlled by 
the view that tne shooting wns accidental, While the evi- 
dence tends most strongly to prove that the tiring of the 
shot was accidental, yet under the evidence the jury could 


properly believe that it was fired in self defense, The 
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jurors were not bound to believe Wirsing's statement that he 
“was not trying to fire the gun," but might reasonably be- 
lieve it to be more probable that when plaintiff made the 
first attack and persisted in these attacks, using an ax 
and shovel and striking Wirsing several times, the latter, 
seeing the shovel descending upon hin, believed with reason 
he was in danger of receiving bodily harm and volitionally 
pulled the trigger. 

Complaint is made of the giving and refusing of 
instructions. some of the instructions offered by the plain- 
tiff contained a correct statement of the law and might have 
been given, but we cannot hold that refusing them was reversi- 
ble error, 

Under the proven facts of the case there was no 
liability of defendants, and the judgement is affirmed, 


AFP TRE Dé 


RR, JUSTICE BAKER DISGSENTS, 
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LEONARD C. REID, Administrator of § ) 
the Latate of George Upton, Deceasei, ) 
Defendant in Urror, ) 
) ERROR TO BUNICIPAL 
vo, \ } 
¥ ) COURT OF CHICAGO, 
SARUEL B, LINGLE, ) 
Flaintiff in “rror, yop - 
4 f io A ‘ 
SS  sfihe 2 A 
ER, PRESIDING JUSTICE HeaSURGLyY 


DELIVERED THE OPINION GF THE Count, 


“Plaintiff in nis stisiewent of claiu charged that 
defendant aad control over a flat vudlding in Cuicags; wat 
George {f,. Upton, futher of the deceased, occupied a flat there- 
in; that Harry Fhillips was defendant's janitor; that o fire 
was started near the premises; tuai tue janitor threw rub- 
bish on the fire and that it came in contact with snd ignited 
the clothing of George Upton, then slightly over four years 
of age, whoo was passing by, and that he was 50 severely burned 
that we died, Defendant denied thai the janitor ever started 
the fire in question or threw rubbish on it, and sougnt to 
Aintroauce testimony tending to show that the cnild haa set 
himself on fire, “U,on trial the plaintiff had juagment, 

We mast reverse this judjment and renand the 
Cause because of errors committed upon the trial, 

“No eyeewitness testified to Having seen the 
ehila caten fire or that ne was dangerously near tne spot 
where the fire is said to have been, ‘the existence of tne 
fire itself is sharply controverted, ‘he fire was sald to 
have been on a vacant lot near the flat building. A heavy 
gate shut off the passageway from the courtyard of the flat 
building to this lot, The last seen of the child before 


the accident was vy a young girl who testified tut aie 


opened tiis gate and allowed tie child to ge througn the 
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gateway and that she tnen closed the gate, lerving him oute 


side. About ean hour aftorwards he was discovered by his 
mother inside the courtyard with his clothes burning, He was 


Gressed at the time in an “Indian® suit with featuers and 
Streamers, 

The connection between tie alleged burning pile 
of rubbish and the ignition of tse boy's clotiuing can only 
be made from inforence, and that the evidence before us war- 
rants a reasonable inference of such connection is very 
doubtful. 

It was naroful error to aduit testinony that the 
defendant, Lingle, had been seen before that tine burning 
garbage nearby at varicus times when children were noar. It 
is not claimed that Lingle made tie instant fire or was on the 
premises or knew anything about it at the time. iio toestie 
mony would tend to show that defendant was @ careless wan and 
indifferent to the safety of children, and hence would prejue 
dice the jury against him. The havite of defen ant were not 
in issue, 

It wes aleo error under the circuustances to per- 
mit plaintiff to introduce in evidence a section of the ordi- 
nance of the City of Chicago making the building of s bonfire 
in any street or alley an offense for which tue offender can 
be fined, The evidence showed that the burning of the rub- 
bish wes on a vacant lot or, as soue of tne witnesses called 
it, the prairie, in eny event the location of the fire, 
ahether on the lot or in the alley nearby, bed notiing to do 
with the accident. Yefendant was not on triel for the violae- 
tion of an ordinance, 

It was also prejudicial error not to sallow de- 
fendant to (itstaawe testimony that the deceased child at 


different times before tuis accident had been found with 
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matches in his possession which hed been taken from him, and 
taat he had several times set fire to hie clot.ing with them, 
in the absence of any direct evidence ss to how the child's 
Clothing caught fire, this evidence offered by defendant 
would tena to rebut any inference that defendant's neglie 
eence caused the accident, Lefendant was eutitled to have 
the jury consider any facta which wight give rise to an 
excuipating inference as to the cause of the burning of deo 
eeused, equaily reasonable to the inference claimed by plaine 
tiff. if the jury should believe that the child's clothing 
was set on fire from matches in his possession defendant 
could not be liveble for negligence, 

For the ressons above indicated the juapment is 
reversed ond the cause remanded, 


REVERSED AND HEXNARDED, 
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MRO. E. J. GIBLONS, ) 

Defendant in error, ) 
\ )f EFROK TO MUNICORAL CUURT 

Vs, 

; OF CHICAGY. 

ALLER GRUSGKAN ahd L¥UPOLD 

%, PRILLIES, ’ 
laintiffs, in Error. 


/ 
\ 1951.4.242 


BH, PRESIDING JUSTICE KeguniLy 


DELIVERED TRE GLINIGN C#¥ THE Coun. 


dlaintiff vrought suit, filing e@ statcuent of 
claim alleging toat # fur coat purckarsed by her of defendants 
was not a3 represented, and claixing danoges. ¥ def encanta . 
filed an appearance and an ffidavit of defense denying that 
any representations as claimed hed been made. ise Case was 
duly set for trial, and on that date the plaintiff appeared 
but the defendants were svsent and not represented, anu the 
Ouurt eritered judgment eyoinst thes for the amount of plaine 
tiff's claim, Within two days theresfter defendants, voy 
their attorneys, filed a written motion to vacste the judge 
ment, which motion wes supported by an affidavit. Julies in 
Substance alleged that the failure to be present on the day 
of the trial wee due to a aiutake of a clerk in the office of 
defendants! attorneys who was confused by the announcenent of 
the cases on the i. unicipal Court judges’ calla which appeared 
in the “Doily kKunicipal Court :iecord,”® which we understand is 
mn daily paper or bulletin givin, tire court enlls, it La not 
necessnmry to jive tiie details of the announcexent wiich lea 
to tne mistako of tne clerk, Strictly apen«xlnge, tire clerk 


should not have wade the mistake wiic.. he dic, noc yet it 


appears to have been mn excusable gistake asce posuitle by 


the fact that some of the jucges were snupending their culls 
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on account of the sessions of the State Baur Aseceintion, 
while others were not.” 

Under the circumatances we think the triel 
court should heave vacated the judgment and permitted the 
defendants to hnve their day in court. The judement is 
reversed and the cause remanded, 
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BUTCHER %ULDING GRATL CULPANY, 
a corporation, 

befendant in  rror, 
SRUR PO BURICILAL COUNT 
vs, 






CF CLICACL, 
SG. fT. FISH, treding %, os 


pf AVoOLA 243 


Llaintiff 


BhRe PRESIDING JULTICE MEGUKELY 


oe ee ee ee 


DELIVERED THY OLTHIGh OF THR COUNT, 


Vin @ Gault to recover for crates Geld and delivered, 
plaintiff had judgement for 4672.16, The evidence tended to 
show that in }are:, 191), .r, putcner, pleintiff's previcent, 
made oe vernal contrsat with tne defendant, a fruit “erchant on 
South Yater street, for roout 32,000 crates st 1? cents enc, 
to be shipped to Asherton, Texas, where tiey were to ce used 
by onion prowers in the neignvorhood who were shipping onions 
to defendant, Fieh says that nio firm was t. collcet for 
plaintiff the price of the crates from tne growers as tiey 
were shipped to defencant, but sutener denics this, ane the 
evidence supports the clais of pleintiff that the tranvectiun 
was a sale tO the defendant, Jlaintiff procecded to wake uhipe 
ments end had delivered some 168,(C0 or more crates when Lt wee 
advised on account of the market being bad to stop ubipments, 
lt thereafter agrecd to release the defendunt from liability 
for the vbolance of crates, avout 1.,¢i¢., contracted for and 
shipped but not delivered. ft fsherton the cratvd were dee 
livered to sn onkon pintform built alongside the railroad 
tracks for the necomuodstion and convenience ol the yrovers, 
tn June 3itha futener called at the ofirice of defendant for the 
purpose of procuring ea settlecent for ali crates toar had been 


shipped, and it wes ther nscertained that there wes a balance 
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due plaintiff of {621, not taking into account certain crates 
which had been delivered to one OCvets, an onion grower who 
was marketing his crep throug the defendant, “he number of 
these bets crates was sbout 4354. As tne result of the cone 
versation at this time a written cuntract was entered into 

as follows; 

"in consideration of accerting 5, 1. Kish & Come 
pany's check AS35214 for Light hundred and ‘wentyeone dellars, 
it is understood thnt the balence of the crates, 4554 cru es, 
delivered te Charles Obeta at Asikerton, (exams, are to be 
returned to the onion platform at Askerton; and if any 
shortage, when delivery is mede to the platform, from 
above number, 5. Y,. Fish « Company agree to make good, 

(Signed) oo. Z. PISH & COMLANY, 
Accepted: BUTCHER FOLDING CRATH COMLANY." ae 
Although there 15 micn variant testinuny on the 
subject, tue jury coulda reusonnoly believe that on or after 
the agate of thin agreenent no erates were dclivereu to the 


onion platf ma at Asnerton by Cbets or anyene on ids baralf, 
excerpt 4.0 crates which were #efterwards sold by Cbhets and 
never received by plaintiff, vut with which the jury in ass#euse 


ufficiently 


o 


ing dampges credited the defendant, it wae 
proven that Obets received some 6500 crates, that ap: roxi- 
mately 2400 were used by hiu in merketing his crop, that 
ebout 2666 were sold by hia to another party, snd 16... in 
another Jot to still mnother party, and that they were hauled 
direct frou the bets farm to the premises of these purchnsacrs, 
Yhe moin defense offered at the trisl waa tue re- 
turn of the crates by Gbets under the sgresient ef June o., 


1911, ond the jury could reasonnely find that defense uneavaile 


ing. 
is the contract of Gune Si, 191:, voice fox want 
of consideration? Ye do not t.:iuk sc, The congiderrtion was 


the agrecnent on the prrt of the defendant to nsccept over the 
Ovets crates provided they vere returned to the onion plate 


form at Asherton, anc te release the defendant from Jiability 
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therefor. A further answer to the claim that this contract 
is void is that defendant introduced this in evidence and 
relied upon it as tending to establish its defense. iven 
should this written agreenent be considered void, defendant 
would still be liable for these crates under his coritract of 
purchase made with Kr. Butcher in arch, 1911, 

There have been two trisls of this case, in 
both of which the .juries have found the facts to be cone 
trery to the claim of defendant. ‘ve see no sufficient reason 
to disturb the present verdict, and the judgment is affirmed, 
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CITY OF CHICAGG, 
Defendant in =rror, 
\ jf BRURUR TO KUKICIEAL COURT 
ve. \ 
\ | CP GHICAGC, 
KMILY KARGHALL, % ; 


blaintaff in Lrror, f) 
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MA. PRESIDING JUSTICK’ MeSURELY 


DGLIVARED THE GPINION OF THE COURT, 


Defendant was fined on 1 couplaint of viclabing 
Bection 2Ciy of the sunicipal code of tHe City of Chicago, in 
that on July 2, 1914, she was the keeper of a disorderly house, 
In this court she contends (1) that the evidence does not custain 
the alicgations of the complaint, and (2) that the finding of 
the court io ageinst the weight of the evidence. 

Jt is unneceasary to narrate the teatinony except 
to say that it disclosed conduct of a women inate of the house 
of tie defendant whieh, together with defendant's aduissions of 
three former convictions of keeping & disorderly noure, was 
sufficient to justify the finding of the court, while some of 
the testimony is iicnied by the defendant, we will be guided by 
the better opportunity ef the trial judge te obswerve tne wite 
nesses and passe upon their credibility. 

The judgment is affirmed, 
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ALBERT ROTHBAUM and M NDEL 
ASTRAHAN, doing business es 


ROTHBAUM & ASTRAHAN, / Pas. 
Plaintiffs in urrer, ~ 
; MUNICIPAL Guv... 
VSe OF CHICAGO. 
) 


Defendant in error. 
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Kk. PRESIDING JUSTICR MesuniLY 
DELIVARED THE OPINION OF THE couRtT, 


Plaintiffs brought suit against defendant claiming 
$200 on the following contract: 


"This agreement, entered hetween Henry Levy, 
party of the first part, and Nathon Smelnitzky and 
Louis Astor, parties of the second part; Witnesseth; 
*hereas, said parties have assigned a certain judgement 
in favor of themselves against Annie Periman for the 
gum of $650, of which sum 2150 are due to Levy & Levy 
for legal fees, and in consideration of the said 
assignment the said Henry Levy, assignee, hereby undere 
takes to pay the $500 toe the following persons: Sem 
Leviton, lumberman, the sum of $2°C or less; iothbsum, 
on eccount of judgment {20° er lees, and the balance 
to the North Side Sash and Door Co. 

Wwitness our hands and seals this “9th day of 
Aprii, 19h Os 

HENRY Livy, 
N. SYALINGOKY, 
LOUIS ASTOR." 


The trinl court permitted to be introduced (1) 
parol evidence tending to show that this contract was not to 
take effect until Louis ‘Astor had paid defendant a certain 
sum of money; (2) evidence that the con:ract was not delivered 
to Smalinsky and Astor; (3) also that there was no judgment 
against Annie Perlman at the time this contract was executed, 
and (4) that the defendant did not collect any money on said 
judgment. The trial court found against the plaintiffYs,. 

Parol testimony under point No. 1 was inadmissible. 


As to point No. 2, it was not necessary to the validity of 
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the contract that it sheuld be delivered to smalinsky and 
‘®tor. it wac pormiveibdle to show the facts with reference 
to the alleged judgment against annie Porlman, and aleo as 
to what smount wos paid tiecreon. 

It eppears that while =° the date of this contraet 
there was @ verdict agains: Annie lerlman for 65°, aubsee 
quently, under the sur estion of the trinl court, it was 
remitted to $420 and Judgment entered for thot amount, which 
wap paid. ‘The contrast contempinted the puymenton to be made 
by defendiunt when the judgment against Annie Perlman was padd. 
Out of this judgment wan first to be peid £156 due to Levy & 
Levy for lezal fees, and the dofentJant undertook to pay the 
balance to the persons named in the contract. The judgment 
being for 3420, efter (1506 was paid wovld leave S279, and asa 
it appears thet Hothbaum, plaintiff herein, wes te bs paid the 
Bane amount af Wac Leviton, pleintiff in enother suit cone 
solidated with thin one fer hearing, defendant would ove 
plaintifie herein one-half of $970, which is (1:5, 

The judemmt entered hy the court below ds ruversed 
end judgment is entered in this court againgt tne defencant for 
E1-i56 
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LEVITON LUG COKRPANY, 
@ corporation, 
Plaintiff in : 
SRRCGR TO 
MON ICTR AL CURT 
OF CHIULGO., 


X” -« 195 1.4. 248 


Bie PiBSLDING GULTICH KeUUNALY 
DabiVeRisn TE OPIFION OF THs COURT. 


et ee et ne er ee Me 


This cane wes consolidated for hearing with 10, 
20722, in whieh an opinien his this day been filec. ‘he 
sult arises out of the contract set Porth in that opiaien, 
and the exme reasons for reversing the Judgment im that case 
obtein in the present cose. Pisintaff in thie cave was 
entitled to judgment fer ‘155, 

The judgment of the lower court is reverse: und 
judgment for the plaintiff is imtered in this court for 
SLS6e 


QUDGHENT. AEVIERGHD AND 
JUGKAST IN THIG CORT. 
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ARTHUR HOFKAN, ) / 
Appellee, j 
\ } $PPRAL FROM 
V8. \ ) MUNICIPAL COURT 
\ ) / OF CHICAGO, 
: ~ 
CHICAGO LEAGUW BALL CLUB, f = ) 4. 
Appellant. ) / | o = i . A. a 9 

\ j 
: / 


WR. PRESIDING. JU-FICH UesURSLY 
DELIVURTD THE OPINION OF THE COURT, 

This is an sppeal from a judgment obtained by plaine 
tiff for $2,944.47 in an action to recover a balance of salary 
Claimed under the contract of employment with defendant. 

V plaintiff is a professional basebsell pleyer, and the 
defendant is engeged in giving exhibitions of gamcs of baseball 
with a club known es the Chicngo National League Baseball club, 
which plays with other clubs of the Nextional Lengue of rrofese 
sional Dasebali Clubs, in Pittsburg and other cities. 

On Februnry 23, 1911, plaintiff entered into a written 
contract with defendant by which it was avreed thot plointiff 
should play ball for defendant and for no other party, execeot 
with defendant's convent, during the series of 1921 and 1912. 
He was to receive a salary of $5,900 a yeer in semiemonthly ine 
Sstaliments, end an allow nce for uniforms, traveling expenses, 
etc. The baseball senson wis to begin about April 1°th and end 
about Sctober 12th of euch year, The contrect also provided that 
defendant might give pleintiff te: days' written notice to ond 
its obligation under the contract. Plaintiff entered into the 
service of defendant and played curing the cerson of 1911, «and 
during 1912 up to May Sth. 

The parties have stipulnted the following focts as if 
proven: thot on May 29, 1912, the defend:nt and the Pittsburg 


Club made an exchange of players under terms set out in certain 
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telegrams and letters, In brief, these contain an arrongement 
for the Chicago Club to trade the plaintiff ond another player 
to the Pittsburg Club for two of its players, end in e letter 
dated May 29th to defendant from the Pittsburg Club the lsatter 
club says; “The Pittsburg Athletic Company will, of course, 
assume the contruct which the Chicago League Baseball Club 
now has with Mr, Hofman and Mr. cole." One of the stipulated 
facts is “that the Chicaco League Ball Club contract with Hofe 
man was duly assigned to and accepted by the Pittsburg /thlictic 
Company by the defendant, and epproved by the president of the 
National League of Professional Maseball Clubs," 

On Hay 30th defenduent wrote to plaintiff in part as 

follows: 
“Mr. Ae Ve Hofman, 
West Gide Bali Park, City. 
Dear oirze 

This is to inform you thst your services have 
been released to the Pittsturg Club of the Nstional League, 
to take effect immediately, and Menager Clarke of that Club 
requests that you report to him st Philadelphia in time for 
Saturday's game, 

Your contract with the Chicago Club has been 
assigned over to the Pittsburg Club ond will be carried out 
by thst Club." 

There is no evidence of any knowledge on the part of 
plaintiff of anything pertaining to the oxchange other than that 
imparted by this letter. Pilsnintiff thereupon went to Pittsburg 
and played with that club. No written controct wars mace between 
him and the Pittsburg Club, but it paid him sums of money from 
time to time to the end of the season, aggregating $697.47, which 
is less than the salary he was to receive for the same period 
under the Chicago Club contrect by $2,944.47, which is the amount 
of the judgment herein. Plsintiff asked the president of the 
Pittsburg Club for more money but was told to collect from the 
Chicago Club as his contract wos with it and not with the Pittse 
burg Club. After demand on the Chicazo Club this suit wos brought 


for the salary under the Chicago contrac! less the amount ree 
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ceived from the Pittuburg Club. 

In defense it was claimed thet there wes a novation 
of the contract, the original contract betweon plaintiff ond 
defendant being extinguished and its place taken by a new cone 
tract between plaintiff and the Pittsburg Club. A a 

It is said that in every novation there are four 
essential requisites; (1) « previous valid obligation; (2) the 
agreement of ali the parties to the new contract; (3) the exe 
tinguishment of the old contract; and (4) the validity of the 
new one. Hayward v. Burke, 151 Ili. 121. Consivdering only 
the second of those requisites e there may be some question us 
to whether the Chicago Club end the Pittsburg Club assented to 
the extinguishment of the old contruct, but there is no evidence 
whatever thet plaintiff assented thereto, There was no express 
assent on his vart, and the only thing he did from which his 
assent might be implied wis to report to snd pley with the Pittse 
burg Club; but this conduct cannot be considered os evidence of 
his assent, for under his contract with defendant he wos oblie 
gated to play ball “at such reasonable times and places os said 
party of the ‘irst part (defendent) may designate.” The defende 
ant had designated the Pittsburg Club as the place where plaine 
tiff should play, and his obedience to instructions and the cone 
tractual agreement was entirely consistent with the c mtinuance 
of his contract. YPurthermore, there was a provision in his cone 
tract to the effect that before the defendant could “end and 
determine all its liabilities and obligstions under this contract" 
ten days' provious notice should be given to plaintiff. No sich 
notice ~ss given. There being no cvidence of piaintiff's ascent 
ts the cancellation of his contract with the defendant and a new 
contract between himself and the Pittsburg Club, the dofense of 


novation fails as a matter of law, 
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Complaint is made that the attorney for plaintiff 
upon the trial resid to the jury portions of the plaintiff's 
Statement of Claim which were immaterial, parts of which 
tended to prejudice the jury adversely to the defendant. “e 
are not informed under what authority the contents of ao 
Statement of Claim may be read a- evidence to the jury. It 
was error to deny defendant's motion to strike out certain 
portions of plaintiff's >tatement of Claim, and it wes error 
to read them to the jury; and were a close question of fuct 
dnvelved such errors would compel a reversal. However, a8 
indicated, we hold as a metter of law that there wus no novation, 


and the judgment is affirmed, 
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ESTHER KANN, 
Appellee, 


APPEAL PROM SUPERIOR COURT, 


HENRY A, IR gttal., 


as Recevers of Chicago 
Railways Company, 


Appellants, 
\ % 195 1.4.25 


7 as 


) 
| 
vs. 
Wee Shun n.! as ye COUNTY, 
) 


KR. FRESIDING JUSTICE MeSURELY 


DELIVERED THE OPINION OF THE COURT, 


v This is an appeal from a judgment of 43,006 
obtained by plaintiff becouse of injuries said to have 
been received by her while a passenger on one of defend- 
ants' street cars, through its negligent operation, 

The testimony shows that as the car was pro- 
ceeding along the street there was a burst of flame from 
the controller, and panic followed, causing injuries to 
some of the passengers, including plaintiff. Defendant 


does not claim that the verdict on the question of lia- 


bility is against the weight of the evidence,*{ The 


4 


closely contested point concerns the extent of plaintiff's 


injuries, with special reference to whether the injury 
caused her to suffer from epilepsy, ‘he evidence on this 
point was contradictory] »nd under such circumstances tne 
rulings of the trial court upon the ad:issivility of evi- 
dence will be strictly scrutinized by a court of review, 
and the judgment reversed if any inaccuracy has occurred 
in such rulings which may have operated to the prejudice 
of the losing party. C, & x. le. R. EU. Cow Ve Donworth, 
203 Ill. 192, ~) 

On ve alf of the defendant Dr. Krohn, basing 


his opinion on his experience, testified that plaintiff 


ELOLS - ata” 


\ 
‘ 
* in os OCA soe 
‘ ,9otLogga om 
THUOD HOLSAINE aah, SAW Cre | tend 2 ha ame 
@YV 
¥°MUOO Roo alt andod Lass: “fs! eoaed ee 
. RI A YR 
acta 3p to etetsced es 
a Veta gine 9 ayant tag 
ios shes Sach f : 8 
“4 ¢3 Pa F Se P if, ee 
PES ATOLL Ney 2 
YIGNUGON ROLTEVY. OWIGLemaS sa 6 egan SaPp 


«TRUOD ANT GO HOLALEO tae CaMV I ORE 


JOULES Te Jnoombut mort fasqan- aS et ait “ id 
eved of olne as its tet Xo savaned rilanialg yd bontsedo 
«bie tab toa sia fo. Legnyaseg a of sie sod ee ‘sanieae nood : 
skoigerags tuegilgea adi Ayuondd .ereo Isetde tadns 
<oty aev TaD sho sa sand ewok ynomidees ent . 
mort amel} lo segid 2 Baw agaas sJoordse eat giols salbeso 
eg ee ligGol goivuse wbowelio't ainsg haw ,relforinas ahd 
Inabme Port JTtissiety gntby ood saxegasdeng end to em0e 
“ALi Yo Nensnais aad ao folbiny ef? sadd mba Lo goa sech 
an sonebive ont to diatow @ 13 doniaga es yiitid 
G'ltidmisnlg to tastes ade antesnoo tuieq botesineo vleeole 
Viulo. add tealeiw oc sonetelet laiosgs oatiw ,esleutat 
eids no asnebive sft ,yegatiqe mot? te tity ot tei besyso 
AS Beonatswmuorio Sou tebow bon Pysedethertnoo ase taiog 
sive ‘to ysilidlaar bu and wae ddbeo kekes eat to exe fart 
wWeiveT to Junoo # vd boxtnisutou yldolitie ed [fiw 9oneb 
byitsueO sad Yoeusoomal yom Li boetover Jovngby,, edd bas 
SoibuLetq et? of botdewyeo evad yam dodiaw ayant ina hove mh 
MSOuMOT Vv 92.7 «fk «Lk oh a 2 .“duag yuteol alt ‘to 
| Ct 1ST 80S 
patens HOD 20 dnabneteh oils to ‘tha. od AQ, + Wikia 





could not have suffered epilepsy as tne result of the ac- 
cident in question, saying, “fright does not produce epie 
lepsy." The attorney for plaintiff, after having identie- 
fied through the witness a book on nervous diseases writ - 
ten by a brofessor Starr, asked whether brofessor Starr 
did not say in his book that "about one-half of the cases 
of epilepsy is caused by fright." Questions to the same 
import were repeated and so framed as to appear to be 
statements of what was contained in Starr's book. Ubjec- 
tions were made and overruled and excervtions taken, At 
“the conclusion of the taking of testimony plaintiff's at- 
torney exhibited the book to the court and jury and stateg, 
in effect, that he proposed to show by Erofessor Gtarr's 
book that it was therein stated that epilepsy may be 

vu caused by fright. 

In Ullrich v. Chicago City Ry. Co., <65 ill. 
$58, just such questions by the plaintiff's attorney was 
held to be ground for reversal, in that case, as here, 
the medical witness based his opinion upon iis own personal 
observations and not upon what was said by writers of text 
vooks, ‘the court in its opinion said; 

"The law is well settled in this state that 

scientific books siay not be adwitted in evidence before 
a jury, and that such vooks cannot be read from to cone 


tradict an expert witness except where such expert ase 
sumes to base his opinion upon the work of a particular 


author, in which case tual work may be read in evidence 
to contradict him," 


In City of Bloomington v, Shrock, 110 Ill, 


219, this question was involved and the authorities reviewed 
at length, and it was there so held, the court saying: 


. "Since the books are not admissible as original 
f evidence in such cases, it must follow that tiicy are not 
admissible on cross-examination, where their introauction 
is not for the direct contradiction of something asserted 
by the witness, but simply to prove 4 contrary theory," 
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And in the Ullrich case, supra, the languege used 
is especially applicable to the circumstances of the present 
case: 

“In the case at bar counsel did not offer any of 
the medical works whicii he pretended to have before nim and 
which he used in the cross-exanination of these witnesses, 
but he cannot be permitted to do indirectly that which he 
is not allowed to do directly. He succeeded in conveying 
the impression to the jury that these two witnesses were 
testifying agpinst recognized authority on the subject of 
hysteria, and that is the only purpose which we can per- 
ceive counsel could have nad in the use he was making of 
these various medical books, ‘The cross-examination of 
these witnesses was iniproper and constitutes reversible 
error.“ 

The cross-examination in the case before us and 
the conduct of plaintiff's attorney and nis statenent before 
the jury constitute reversible error, 

Complaint is made of instruction No. 9 at plain- 
tiff's request, which told the jury that in weighing the evi- 
dence it should take into consideration the fact that certain 
witnesses were in the employ of the defendant, ‘This instruce 
tion was misleading snd should not have been given, for 
reasons stated in the opiniomin Bennett v. Chicago City 
Ry. Co., 245 ill, 420; bowers v. Chicago City Ky. Co., 185 
ill. App. 158; and Ovens v, Chicago City Ky. Co., 171 ill. 
App. 647. 


The judgment is reversed and the cause remanded, 


REVERSED AND REMANDED. 
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¥, Fe HACGARTY COMPARY, a )f 
corporstion, ) 3 
Defendent in “rror, ); 
ERROR TO 
\ y 
Vee \ MURICIPAL COURT 
\ q 
. i OF CHICAGO. 
the Ge COMNY, ‘, #} 
Pluintiff an “rror, | } 
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: f 
MN. JUSTICE BAKIR DELIV RAIN THe OPINION OF HE COURT. 


This writ of error brings in review a judgment 
recovered by the ¥. J. Haggarty Compsny, a corporation, 
defendent in error here, for °75 alleged to heve been overe 
paid by mistake to defendant Conley, plaintiff in error 
here. Conley claimed a set-off of $911.59, 

’ ¥renk J. Heaggarty for some years prior to Jsnuary 
31, 2911, was a purtner with his father in the teaming 
business under the name of 3. ©. Naggarty & Sen, and on that 
day the firm was dissolved and M. ©. Hagzarty took ali the 
property and assets of the firm, From January 51 to ‘April 
13, 1911, Frenk J. Hoeggarty did some teaming business on 
brokerege, but hed no teams, wagons, trucks or other asvcets 
of his own, April 14 @ cerporation was organized under the 
name of ¥. Je Haggarty Company, with on authorized capital 
of $5,000, PF. J. Heguarty subseribed for {2500 of the 
&. Hall for $°400, and John Fercher for 


Capital stock, *. 


$200. Prenk J. faggarty's wife paid for the $2500 stock 


subscribed for by him, ond (2400 of the stock wns transferred 


to her. liall and@ Kercher paid for the stock subscribed by 
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them respectively. Neither Mra. Haggarty, Hall nor 

Kercher were interested in or in wiy way connected with the 
teaming business carried on by Frank J, Hegvarty prior to 
the orgenization of the corporation, 

Points relied upon by plaintiff for reversal are; 
ist. ‘Where an organizatim or aanociution of versons take a 
name which imports =. corporate existence and do csusiness 
and contract unier tht name, they will be estopped to deny 
that they are a corporation, 2nd, Theat where a corporstion 
is a mere continuction of the seme business previously 
transacted by the eame parties, it mist be presumed to be 
bound by the obligations waich such husiness is liabie for. 
The correctness of the propositions of lew stated by plaintiff 
in error is not disputed; but the contention of defendant in 
error is thet the faets disclosed do not bring the case within 
the rules of lew vo stated. 

The first proposition is clearly not applicable, 
for there is no proof in the record thut there was an organe 
ization or sevocintion of persons doing business under the 
corporate neme prior to the receipt of plaintiff's charter 
from the vecretary of tate. Neither Hell, ercher nor irs, 
Hall had anything to do with Heggarty'’s brokerage business 
from January SC to April 14, 1911, but he conducted that 
business elone. Neither does the second cropesition apply, 
for the plaintiff corporation was net, under the evidence 
here, “a mere continuation of the same business previously 
transacted by the sume perties,." Haggarty conducted his 
brokerage teaming bisiness alone, and the corporation 
consisted of four stockholders, and it cannot be said thal 


these stockholders were the same pserties who conducted the 
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brokerage teaming bueiness prior to the organization of 
the corporation, The amount pedd by the corporstion to 
Conley was 875 in excess of his charges for services 
rendered to the corporntion, end the Court properly gave 
judgment for the plaintiff for thst amount, and it is 
affirmed. 


APPIRNED. 
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FRIEDRICH KEIRZ, : 
vefendant in f/rror, j 
f BRRGE TU MURLCAFAL COUT 


ve. 

; ! UP CRICAGO, 

BAL GAR COUNTY CGLONAEAVACR CG., 

@ corporation, . } 
Flaintift in brror, / 
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\ ta ee he ot 


951.A. 265 


BHR, GUST LCeH Bankkh DELIVERED Thh GPLiLOW CP YES CUUHT 


\ : : F ; 
Meinzg, defendsut in error nere, brougiit suit 


in the .unicipel Court to recover ,251 from the defendant 
eerperation, pleintiff in errer here, paid by hin on a 
contract eritered into April 1, 1903, fer the purciase of 
certain real estete of tue defendant for the sun of one 
thousand dollare, Flaintiff was a winor at tue time the 
contrect was entered into, and the csurt eave ola judmaent 
for the ameunt cleimed, and to reverse such judgment toile 
writ of error is prosecuted, 

The trial began february lo, 1914, Jvininciff 
was called as @ witnese in his own DeLAlf, was exavined 
and cross-examined, and the further hearing of the cause 
was then postponed to Sebrunry ci, it way furtner poste 
poned te April 3. April 1, defendant's attorney pave no- 
tice to plaintiff's attorney tuoi Nhe desired to furtier 
Croau-exanine plaintiff, and if not produced, xe would 
moved to cstrike out his testimony, He was not produced, 
Defendant's motion to atrike out his testinony was denied, 
and it is strenuously contended that in this the Court 
erred.WJit was a matter of discretion whetier the Court 
would persit defendant to call pleintiff for turtiher cross 
exawinetion, and a refusal to permit nix to be se recalled 


Gannot ve assigned for error, 
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Brown v. berry, 47 111, 179; 
iron Co. Vv. Colenon, 227 ill, 149, 

Ye do not regerd the refusal ef the Court to 
permit plaintiff to be recuiled for further croas-exrasination 
023 en abuse of the discretionary power vested in the Court. ( 

= 

Vrilnintiff became of ave fecermber 12, 1904, in 
April, 1920, and agein in ctober, 1912, he informed the dee 
fendant that he did not want to keep the Land and demanded 
hig money back, The land was not conveyed to the phlaine 
tiff, but a contract of purchese and sale was entered initio, 
Defendant offered te repay him £75 of the $251 that he paid, 
but he deciined the ere © think that Yrem the evidence the 
Court wight properly find tnat the plaintiff disaffirmed the 
contract within a reasonable period after arriving at ace, 

The record ia in our opinion free fron error, 
and the judgment is affirmed, 


APPiRBES, 
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BERT &, BARBER, ) { 
Plaintiff in vrror,  ) jf 
v 
va. 4 / 
\ j : 
TRAVELERS LNAURANCE COLPANY, ) / 
Defendant in }rroer. 
a ; PRRORGTO THER MUNIG LLAL 
‘ G 
RAKION BYLLE BARBER, ) ane OF CHICAGO, 
Flaintiff in Error, ) 
% ) 
v3. } 
) fie. | 
TRAVELERS INSURANCE, COMPANY, a > eed 0 
Defendant in «rrer, é 1 J v I.A. 2 é 
‘ Ps 
A 


RR, JUSTICE BAKER DELIVERED THY OF INION OF THE COUT, 


This writ of error brings in review judgments 
of the Lunicipal Court for tue defendants in two cases, ench 
on on "accident" policy of defendant Company issued to Lymon 
W. parber, The beneficiary named in one of the policies was 
Bert &. Server; in the other, ‘srion elle Larber, ‘the 
cases were consolidated for hearing on the sane evidence 
and submitted to the Court without a jury end judgment in 
each case given for the defendant. “A forser trial of the 
pane cases on the same evidence, with the exception of the 
testimony of irmea talmer and iildred shippey, wiiose tostie 
mony was first introduced on tne present .riel by defende 
ani, resulted in judgment for the respective plaintiffs, 
which was reversed by this Court ond the causes resanded, 
Berver v. ‘ravelers insurance (o,, 165 i111, App. <69. In 
the opinion ther filed the plendings and questions ine 
volved are fully stated and need not ve Lere repented, ‘he 
policy provided, "“Znat this insurance snall not cover * * * 
death * * * resulting wholly or partly, directly or indirectly 


from intoxication or wile intoxicnted,” The defenee on bath 
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trials was practicully that the assured at the tine he 
cane to his death was intoxicated, jie left his office in 
the Qld Colony Huilding at Yan suren and Dearborn streets, 
in the ousiness district of Ciiicago, about six o'clock 1.k, 
of January 4, 1908, went to a saloon and ressined three~ 
quarters of an hour, had there one or two drinks of whise 
key, then went to supper at a restaurant and after supper 
went back to the saloon and had more whisrey end also 
drank beer; about nine o'clock he with two or three friends 
went to another saloon and tnen to the “Ssavey", where they 
remained an hour or longer, and the assured drank beer; 
then about eleven o'clock he with the otners went to 9, 
house of ill-fame in the “red lignt" district, where the 
assured had beer; a little luter they went to irs. Firk's 
house of the same class in tie same district, at 211. 
Dearborn street, nnd there remained two nours or icnger 
and the assured drank beer; he went up stairs with .ildred 
Shippev, an inmate, and, according to her testimony and 
the testimony of two other inmates of the nouse, was then 
intoxicuted, vomited and had to be helped up and down 
stairs; about l:d A. k. either the assured or | ildred 
Ghippey called a cab by te) ephone and he get into it with 
the witness jiegner and went to a saloon nearby; they then 
went to "The Pells"*, another house of il)-fame; when they 
came out from "Tne Dells" they took a girl into the cab 
and took her to her home, 233535 #abasn avenue, three 

blocks south of the saloon frou wien they started mic in 
the direction of the assured's home; the girl left the cab 
at her home end the sssured end Negner went in the cab to 
the Gld Colony Building, nearly two miles north of the 


place where the girl left the cab; the assured had no 
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money when he was in iiildred Ghippey's room, and when he 
reached tic (1d Colony Building he prepesed to «xo up 
stairs to the eighth flocr ond get some, but did not do 
s0; he diamiused the cabman, walked up stairs to the ele- 
vated railway station, vorrowed 25 cents from !'erner, and 
tock a southbound eleveted train at 3:30 A. kk, His dead 
body was found the next morning under the elevated raile 
way station at the Zéth street station, und it is clear 
that he fell from the car on which he was riding at that 
place and was thereby killed, 

the defendant called five physicians and proe 
pounded to cach the came nypothetical question. it ia 
not contended that the proper focts were not embodied in 
the question, and the question seems to state quite fully 
the appearance, history and actions of the assured from 
six o'clock :, :., of January 4th until half past three 
otclock the next morning, and includes the assuapticn 
that he staggered, was uneble te talk coherently, spoke 
only a few words and those merely in monosyllables, “ne 
question asked wos: “Assuming the fuets stricd in the 
question, have you an opinion as to whether that man was 
or was not intoxicated about 4 A, kh. the next morning?" 
Over the objection of plaintiff the question was persite 
ted to be answered, and the answer by each physician was 
in substance that he hed an opinicn that the man was ine 
toxicated and that the intoxication would probably cone 
tinue three or four nours from four o'clock, tne of the 
contentions of tne defendant is thut the Court erred in 
permitting the hypothetical question to be answered, ~ 
We think that tnese questions, tnoug. in Torm supject 


to criticiam, were in substance ao to tne effect or re- 


sult of alconol on tiie system and how long the intoxie 
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cation would continue under the fneta and circumstances 
atated in the question, snd that so considered, the 
Court did not err in persiitting the questions to be 

put and answered, 

The principal contention of plaintiff in error 
is that the death of tue asaured did not occur when he was 
intoxicated, in tais contention we cannot sgree, but 
think tasat from the evidence the Court might properly 
finc that tne assured came to his death waile intoxicnted, 
ana therefore properly gave judgments for the defendant, 

in our opinion the record iz free from reversie- 
ble error and the judrement is effirmed, 
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REW IDEA ARC LIGHT CcC,, 
a corporation, 


7] 
lleintiff in crror, ) 
) EBRKOR PO HUNICILSAL COURT 
V5. ) 
) CF CHICAGO, 
G,. GC. HENNEKYR } 
a corporation, } 
ial ' 1951.4. 290 
LYoO LA. 29 
BR, JUSTICH KOLDORE’ DELIVERED THE OFIRIUN GF THE COUNT, 


\_ This action is upon tnuree written contracts for 
the sale by plaintiff to defendant of thirteen electric 
lamps et the price of .15,uUu uate. payacie dn certain ine 
Btalments, Yhe laips were inetelled and [24,U0 paid on 
the total purchase price of 2195.00. sefendant contended 
that the laupa did not perform: the work for waich they 
were bougnt, snd countereclaimed against siaintiffts clais 
the $24.°:0 it had paid on sccount, he trial Judge found 
the issues for the defendant on the countereclaim and ~ave 
judgment in ite favor for §24,U00, and plaintiff prosecutes 
this writ of error in an effort to reverse the jJudmuent, 

Yhe three writ .en contracts in evidence cone 
trol the rights, duties end obligntions of the parties to 
each other, While tne rights of the parties must be ude 
judged wit..in tiie terse of these contracts, in whic: tuere 
can be neitner eliminetions nor additions, yet the Court is 
permitted, under well sattled rules of law, to ascertain vy 
evidence the relation of tie pertios t: enc: other at the 
time of the making of the contracts, for tie purpose of 
enabling the Court t oonstrue tne contracts in that light. 
With this rule in wind we find from the evidence that the 


plaintiff was a senufacturer uf the luops cantiractcd to ve 
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sold to defendant; that defendant cperated printing presses 
wiiech caused considerable vibration, and that the lanape 
which defendant was using were often broken ty reason of 
the vibration; that it was represented tc defendant at the 
time of the sale thet wlaintiffP'’s “Hew idea" lamps would 
withstand the vibration without breaking; that the lanps 
sold were to take the place of the ones then in use, which 
were discarded and the “Now idea* laspe installed in their 
stead; that the “kew idea” lenps did eet fulfill the pure 
pose for which they were bought and wileh claintiffY kKuew 
they were intended te serve; that tue new losps did not 
withstand the vibration caused uy the running of the presves, 
but constantly broke Sc that they could not be used successfully 
to light the presses, 

pefendant offered to return the Lasps and age 
manded that tue ingtelnent of 2.44.00 paia to plainti?f be 
returned to it. ilseintirf refused cither to pay the 724 or 
receive back the Lamps, and defendant thereupon put the laups 
in storage and notified plaintiff of that fact, \— 

while there is no werranty found in tie contracts 
that the lamps were suiteole for any specific purpose, tne 
evidence conclusively preves that plaintiff knew the use to 
which tne laaps were to be put by defendant. in tiese clircune 
stances, the principle applies that when @ manufreturer of 
commodities sells them for a specific purpose, toe law implies 
@ warrnnity upon the part of the monufacturer-seller tiat such 
Commidities are reasonnbly fit for the use for which they are 
intended, ‘his principle is well stated in Lidgerwood Mfg. 
So. V. iobingon, 185 11, App. 451, in wide. cose tue Court 
Bay: 

*"“Thougi: @ contract is in writing and ne sarranty 
expressed, one may be iuplied, for the dsplied warranty is 


not bssed on a supposed ayreement of ig parties, but it is 
an obligation imposed ty law," 
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In Madsen v, Cordell, 18% I[11, Apr. 564, it was 
held that where s manufacturer contracts to supply an article 
which he manufactures for e particular purpose, sa tuat the 
purchaser necessarily trusts to tne judgment or skill of the 
manufacturer, there is an implied warranty that the article 
ahall be reasonably fit for the purpose to whieh it is to be 
applied, 

Yhe Court below correctly applied this principle 
of lav to the fnets in the record, and the judgment of tne 
Runicipnl vourt is therefore affirmed, 
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WILLIAK J, KELLY, 
pPefendant in ‘rror, 
BROCK TG BUSLICIPAL COUR? 
Vn. 
F UF CHICAGU, 
WARY HK, GOOD, é 
ilaintarf in srror.; 





195 1.A. 295 


BAe JUSTICE HOLDOR DELIVERED THE OF TRIUN OF THs COUKT. 


The motion of appellee to etrike the stetement 
of foes frou the record, reserved to the Hearing, is dee- 
nied, 

the parties to this litigation are landlord and 
tenant, ielly, tie plaintiff, being the landlord, and irs, 
Good, the defendant, being tue tenant, Plaintifr, eloaining 
that defencant owed him for rent ¢114, issued nis distress 
warrant to A. ReVarthy aud pred Sisgin:en, and, while tney do 
not appear to have executed tae distress warrant, certain 
personal property of defendant was distrained and two custo- 
dians placed in charge of it, “efendant in her affidavit of 
merits asserts as « defense to $865 of uer landlord's claim 
that she gave per note for g6o in settlement of that anount 
of rent, und that the only rent due and unppdd at the time 
of levying the distress warrant wae oxy, A trial befure 
the Court reaulted iri a jud:ment for g1°4, the uustaining of 
the right of toe plaintiff to levy tne diatresa warrant, the 
taxing of costs at ¢6 for appraiser'sfees and .42 for custoe 
dian fees, and ordering special exceution against tae propebty 
distrained as well] os a general execution, 

very &. Good, the defendant, testified that she 
settled with one J. A. Luoss, the ayent of defendant, for the 


rent due to February 1, 1314, by wivine to nim her note for 
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$685, The giving of thic note is admitted, tut through iucas, 
hile agent,plaintiff deniva that it was give: in payment of 
rent, and asserts that he destroyed the note anu did not 
therefore Lave it in his possession, on the question of tne 
giving of the note in payment of the rent, tie trint Jucge 
seamed to be in doubt and expreesea & wish to nave plaintiff 
present in court for interres, ation as to vwiether itl was ree 
ceived in payment cr as collaternl, Txereupon iuchts stirted, 
"J cannot bring in the lendlord, for the reason tnat the lande 
lord is absent from tie city; Selly is @ traveling salesnen 
and ne is in Yexss.* When the pluintiff was produced in 
court he testified tnat at the ferwmer hearing he wes at 
home and that Lucns tela Sim to atay at the prewisea rented 
to defendant and not to allow any cone to enter them, onda 
that *@hen krs,. Geod returned to the presiises 1 did not 
ellow ber to enter,"\7 

fhe pertinent gueation for our determination is, 
was the gé5 note given and accepted aa payment for rent aue 
from defendant te plaintiff to Feoruary 1, 1vl4. Defendant 
owears it was, anid ivuess, plaintiff's agent, swears it was 
not, and this is a1] the testisony in tre record concerning 
4t. is passing upon the weight of the evidence we cannot 
lose signt of the feet that iuces made @ falve statement to 
the Court, knowingly and inte:itionally, regarding the miere= 
aboute of clly. Wes tie Court wacted nis to produce -clly 
in court ne utated that he was in (exas, relly tooreafter 
testified, wnd was not contragicted by | ucas, that Lucas 
told him to otay at the premises end not to allow any one to 
enter them, The conduct of j.uens, above recited, discredits 
his testiseny. ie is in the position of a witness who Has 


been impeached end is therefore not entitlea to be velicved 
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except when corroborated by other credible evidence, Thus 
measured, the testimony of defendant regarding the giving 

and acceptance of the note is controlling. we therefore 

find that at the time of the levying of the distress warrant 
in this case defendant was indebted to the plaintiff for rent 
in the sum of $29 and no more, 

The judgment of the bunicipal Court is there- 
fore reversed and judgment entered here in favor of plaine 
tiff and against defendant for the sum of $29, plaintiff 
to pay the costs of this Court and of the Lunicipal Court, 
including custodian and appraiser's fees, 

REVERSED AND JUDCMENT HERE ACAINST 


DEFENDANT FOR $29.00/100. 
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ARURICAX HEATING & VLUASING } 
COHFORATION, ) 
\ Jlaintiff in Error, } 

\ } BHROR. TO MUNICIPAL Court 
\. ve. 4 

\ } Us CHINAGO, 

WILL A‘ aN OALCMGN & COMPAR YS } 
n corporation, A ) 

hefendant in rrfor. } A » 9 wr 

x Fi 1 9 5 1 e id ve! 


BRR, JUSTICE MULDOM DRLIVERED THE OF LHIOR OF Tile Cuust, 


building of the “lrie Yhneatre" at 16. 5743 fest uhicays 


She defendant, the general contractor for tne 


avenue in Jhicego, on tine “ith day of 'ovexber, 1Y1lS, ene 
tered into nm contract with pleintiff for the installing of 
® heating and ventileting plnnt in said "Lris ‘neatre, 
The ccontrect price was (2,700, which was to be peid, yl ,vud 
“when boiler and radintors ure delivered on the premises," 
B like amount “when steam is turned on plant,* ana the ree 
mainder “twenty day» efter plant is completed, tested and 
accepted by superintendents,” ‘he amount involved in this 
suit is the {1,600 payable “when steasi is turned on padant." 
he defenses interposed are that plaintiff hos neither cone 
plied with nor completed its contract; thet no soney is aue 
plaintiff under the contract and tuet plaintiff bus failed 
to comply with the mechanic's licen law of the stete, Tne 
hearing wns before the court, whe found the issues for the 
defendant and entered a Jjudguent of cil capiat anu for cots 
againet plaintiff, who oringes this writ of error in an cfe- 
fort to reverse that judasent. 

“ne first paysent of 21,000 was made in eecord 
with tie contract without envy quection or dlspute, THe 


first contention of plaintiff i: thuti the provision for the 
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payment of the sum here demunded, "wien steam ic turned on 
plant," means, by interpretation, when stean is generated 
in the boiler, circulates througn the steam aains and 
branches leading to the radiators, with ateam in the radine 
tors, end tne plant is in operation,: {laintiff maintains 
that the term “when steam iso, turned on plant” is a trade 
term, having a significance known tv the trade, which sige 
nificance, under well settled principles of law, is to be 
ascertained and followed us entering into the contract and 
as being; presumably known tc the pertices al the time the 
contract was made, The parties introduced evidence of 
witnesses to sustain their respective pestenitens,. 

Varel evidence is adxissible to snow that cere 
tain ords and phrases used in e contraci have a well knoywm 
and establisned meaning among dealers engaged in the clusa 
of trede which ia the subject of the contract, uteidtmann 
v. Joseph Lay Co., 254 ili. 64. However, 23 bots parties 
proffered evisence sustaining their several contentions as 
to the trade meaning of the cisputed phrase, neither party 
can exveil of uny ocvjection to suc. evidence on mppeal, 

A careful weighing of the evidence en this cone 

. tention desionstrates to eur tiinds that tue clear pre -oncerance 
of such evidence is with plaintiff. 1t further appears tnat 
the plant was in operation and pertforsed its furiction witnin 
the time stipulated in the contract, ne (ourt in his statee 
ment of findings on lLits Lssue also found thet the stean was 
turned on the plant about “ecember 15, 1915, and the eviJence 
shows that steam was turned on in sll the radintors two days 
thereafter, and tuat tois delay of two days as to two of the 
radiators was caused by other contractors not having ready 
the recesses in whic! said two radiators were to be placed; 


go that at the time plointiff made tne demand for the second 
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$1,106 payment in suit wihics it dewanded of defendant, it 
was entitled to have setisficd, 

But it is urged by defendent that plaintirf 
should have procured a certificate of the superintendent 
that the $1,000 demanded whe due. A complete anower to 
suck contention is that the contract between tne parties 
does not so provide, ‘the only reference [scund in ine cone 
tract revarding obtaining a certificate for the several paye 
ments relates to the finel payment; but who shall give the 
certificate is not tnere stunted. The only otner reference to 
certificates for payments aprenrs in artiole 3 and relates 
golely to danage incurred by the owner through certain ecaumerated 
defaults on the nart of the contractor, tnd has no relation 
to this controversy. in this article “the superintendents® 
are desipnated es the persons to «ive the certificate, 

Ae plaintiff nod cvcerformed the work colled for 
in the contract entitling it to the second payacnt demanded, 
it was entitled to receive it withoaut precur:ine nny cerlifie 
cate, sowever, ehen desand was made for the payment, cefend- 
ant clisimed that plaintiff was not entitled to any further 
payment than those already asde, until the work specified 
in the contract was completed; and, aeain, that the zoney to 
make the payment was not available, ‘hese cloiws ere incone 
siatent, ~efendant brerched the contract by not wrking the 
payment of the second (1,00G here in suit as j; roviaced by the 
contract, and plnintiff fur tuig cause nad # rignt to sbandon 
the contract and to refuee to Go may more work under it, which 
Tight it exercised, 

pefendant finally contends that pleintiff should 
liave rendered the verified statement required oy wection 5 
ef tne -echanic's tien Act as a condition precedent to ene 


title it to the payment demanded, This section applies to 
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“19 02 Jaoheonig motdibaoo # an t9A. gel s'olvadoek ands To: 


contractors, and a5 plaintiff was a sgubecontractor it has no 
application, section e2 of tue Act, however, does apply to 
plaintiff, ut by Section <2 subecortrauctors ere not ree 
quired to make such verified statementsunless requested by 
the contractor or owner in writing, Yo such request was 
made until after plaintiff sad sbundoned tue contract for 
Gefendant's breach of it, and the letters afterward written 
making such request should not heave been aduittedad in evie 
dence against the objection of plaintiff, 

Sor the errors in this opinion incicated, the 
judgment of the hunicipal Court is reversed end judgment 
entered in this Court for $1,000 in favor of plaintiff and 
aguinst defendant, 


REVERSED AND JUTGEENT HORE Fok $L,0uc, 
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Bit. JUSTICE HOLDGUX DECTVEREO The. OFIRIGN GF TLE Cound, 


V This is « confession of judgment, under vower of 
attorney so to 6o contained in a lense in which plaintarfs ae 
lessors end defendant is lesuee, Sor the sum of Gaée.00/1e0, 

befendant mude oe voticna te be let in to defend, 
wiich motion the Court denied, ona defencent prosecutes this 
writ of error, 
vefondnunt in his affidavit, upen wie... ne grounds 
his motion t- be permitted te defend, sets up thai he sold 
hie business carried cn in the déesised presises ard ausivned 
the lense to Csias hoskewitz, and that a clerxe of the agent 
| of plaintiffs mccepted po currender of tuc linse and of the 
| desised presnisea and vecepted .cskowits op tenant in acforncue 
ant's stead. Defendant also yet up that there lind been moe 
teriu!l alteraticna in the lense, inde by sowe one not alse 
| closed. ‘The granting, of lenve to defend after conlcasion is 
A matter adiresscu to tie sound Giseretion of the vourt, sod 
unless it can ve ania that the Court woused ouch discretion, 
@ court of review will not disturb its action. 

“hat the Lease was anterloliy eltered or chenged 
after its execution is a naked chergpe in the affiuavit of 
defendants.“ bat guch alteration was outiorized or aude ty 
any one hovin: vutuority from the lindlora, nowuwere Op Care. 


The same may be waid as to the cleined surrender of the lease 
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vy ite assignment to }.oskowitz, it is not claimed by defende 
ant thet such surrender was cy authority eé.anating from the 
plaintiffs,¥ it is the low that notwithstending en assignaent 
of a lease to nu third party, the lessee stil! resains lixble 
for the rent payable under it unless relieved from that res 
sponsivility by the landlord or some one acting under his 
direction. Sexton v. Chicago Storage Co., 129 Ill. 218, 

Ae it does not appear that defendant had been released by 
plaintiffs or any one lawfully acting for then from his liae 
bility to pay rent under the lease, defendant remains liable 
therefor, 

The question of the materiality of an slteras 
tion or change in a written document is one of law for the 
court, not one of fact for the jury. Milliken v. Karjin, 66 
111, 15; Cook Brewing Co. v. Goldblatt, 1&4 Ill. App. 260, 

the judgment of the .unicipal court, being 
without error, is affirmed, 


AFFIRELD, 
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APPEAL PROM SUPZRICR COURT 


OP COOK COUNTY. 


WR. JUSTICE HOLDOM DELIVERED THE CPLINION OF THER COURT. 


This is an appeal from a jJudement of the Superior 
Court rendered on the verdict of a jury for 33,000 in an ace 
tion agningst defendant for negligently ceusing the death of 
plaintiff's intestate, 

N ‘he errors relied upon for reversal are two: < 

That the verdict is contrary to the manifest welgnut of the 
evidence, and the admission of improper evidence. Y The plaine 
tiff's intestate, at the time of suffering the injuries which 
it is claimed resulted in his death, was seventy-one years 
of uge, An autopsy disclosed that at the time of nis death 
certain of sis internal organs were diseased, including his 
heart, kidneys and stomach, 

Plaintiff contends that defendant's car, while at 
a standstill and taking on passengers, suddenly and without 
warning started while deceused was in the act of boarding it, 
with one foot on the running board, causing him to be thrown 
to the ground, inflicting injuries from wiicn he siuortly there- 
after died. 

To the contention that the finding of the jury is 
contrary to the sanifest weight of the evidence, we are unavle 


to yield our assent, A careful exauinstion of the evidence cone 
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vinces us that the jury were justified in finding that the 
defendant's servant was negligent in starting the car before 
plaintiff's intestate nad a ressonable opportunity to board 
it._]'The probabilities of the situetion all strongly tend 

to csatablish thet fact, The deceased was witi his wife 

and other friends, all of whom were boarding the car, and 
ell but deceased succeeded in so doing without accident, 

All these persons, including the deceased, were in clear 
view of the conductor and their purpose of boarding the car 
while it was stationary wae apparent. [fs these circumstances 
it waa the duty ef the conductor not to start the car until 
all these persons were safely on the car, and to give then 
@ll vufficient time to do se, PFsilure in this rezard waa 
actionable negligence. For the injurics resulting to de- 
cessed from such negligence defendant is liable to respond 
in damages. 

But it is insisted that the preponderance of the 
evidence proves that deceased died as the result of one or 
more of the several serious diseases with waich the autopsy 
upon his body showed he was afflicted and that such diseases 
had, at the time deceased fell from the car, reached "the 
terminal stage." We do not think that the jury, in the 
light of the evidence before tiem, would have been justified 
in so finding. While some of the deceased's vital organs 
were diseased, there is no evidence in the record justifying 
the conclusion that the “teruinal shia” of life had been 
reacted or that death would have naturally ensued witout 
the intervention of the siock to his system proximately 
attributable, as testified by credible medical witnesses, 
to his fall from defendant's car. |There is no evidence that 


deceased was consciously suffering from any fatal malady on 
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the day of his death or that he head complained of any particular 
Physical distress, At the time of the accident he was going 
about hist usual affairea ond was on his way to visit at the 
house of a friend. His widow testifies that he nad not been 
recently treated by a medical man and had not taken to his 
bed on nccount of sickness for more than five years prior to 
his death, These facts aprear from her testimony: “Sefore 
this sccident my husband locked well and seemed perfectly 
well, * * * I do not know of my hustand being under the 
dector's care before tiis necident for anytuing except - | 
guess it is ten or fifteen years ago, * * * Lefore this 
accident he was not in bed, 1! ws sure not in five veers, for 


any Causes HK 
Btoring in mind the fnet that deceased was 


| ¢ 





seventy-one years of age at the time of tne accident, ex~ 
cecding by ome year the span of life alloted by the psalmist, 
the jury might well have believed the wedical testimony of the 
plaintiff's medical witnesses that the condition of deceased's 
heart and kidneys wes duc to arterio sclerosis ond that these 
conditions were such as might be expected in a man of deceased's 
age, and that they were not such as would tend to ssorten his 
life, and to conclude therefrom, as from their verdict they 
assumedly did, that deceased's fall, with tne shock resulting 
therefrom, wes the proximate or contributing cause of his 
Of 

Gbjections were made to certain questions put to 
and answered by one of plaintiff's wedical witnesses, and it is 
argued that they invaded the province of the jury, to determine 
the facts, in determining the propriety of this evidence it 
must not be lost sight of that the witness was testifving ree 
garding a past occurrence - what really existed as distin- 


guished from what might result from conditions found, The 
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questions involved the fact 2s to whether shock caused edema 
of the lungs, which edesa was the imsediate cause of death, 

it wee not disputed but that the ismediate cause 
ef death was edesa of the lungs. To ascertain whether the 
shock resulting from the fall cansed that condition was pertil- 
nent. it could not be assumed that either jurors or Judge 
were competent to decide that question, It therefore became 
necessary to call for expert opinion - the cpinicn ef medical 
men having knowledge of that subject, It was competent for 
suck e witness to give his opinion aa to the cuuse of the 
edema of the lungs which resulted in death. 

This case le not comparable to Lyons Vv. Chicago 
Gity ly. io., 258 111, 75, where the physician testified that 
his opinion was that the injured party “might nave a fracture, 
wwe Kere the testimony was that shock caused edexa of the 
lungs and that the edewia caused death, ‘There was no uncere 
tainty in tiis opinion, It was absolute and unqualified and 
was aduissible even under the ruling in the Lyom cnse, sahere 
the court say: "A surgeon way testify as to the nature of the 
wound and as to the effects or consequences which may be reason- 
ably expected to happen, * * If this physician had testified 
thet from his experience in such matters his judgment wes that 
there was a fracture, * * such evidence under the autiorities 
might have been admissible, but when the testimony showed that 
his opinion was based on a mere conjecture, it was not adwissie 
ble." 

Je do not regard the Lyon case, when annlyzed, as 
either fortifying the contention of defendant or as detracting 
from that of plaintiff. #uhry v. Chicago City Ry. Co., 259 ill, 
O46, . 

We think the clain of plaintiff that defencant can- 


not now be heard to complain regarding this opinion evidence, is 
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well taken, even if such contention were sound, for the reason 
that defendant introduced evidence of a like character, C.& 
As Hs ie Ge Ve. gennings, lev i11, App. 195; Hart v, Canley 
munufacturing $o., 116 ill, App, 159; Hitsel v, Firebsugn, 21 
ill. 199. 





The record being free from reversible error, the 
judgaent of the Guperior Court is affirmed, 


APPLRRED,. 
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BH, JUSTICE HOLDOM DRELAVEREI) THE GiiuiUk OF Tre COUNT, 


V@nis i# ac setion on tie esve for personel ine 
jury suffered dy pleintal? in dveing struck vy & car of dee 
ferdant while ne was Orossing tae onngamon street vioduct 
from the east to the west side of the sane, Tne wuccisent 
is accounted for by plaintiff? ase duc to dense swoke emanate 
ing from railroad en) ines passing under the viaduct which 
obscured his view of deferiant'ts car, A triai oefore court 
and jury resulted in a verdict and judgment for g7oc, and 
defencant appeals, 

Yhe evidence ic conflicting as tc the exact plece 
at wuich plaintiff erocsed the visduet., Defendant's witness - 
ev pluce it somewhere near the centre of the viaduct; on tie 
other hand, plaintiff anc nis witnesses place it es in tne 
vicinity of tie intersection of Kinzie and sanganon sblreets 
near the south approach to the vinduet, \f This discrepancy 
we revard ag immaterial te our decigion, sinintalrf overs 
in his ceclaration the performance ef the duty whicn the law 
cast upon aig, in ti.at he was in the exereive of Gue oare 
for bis own sarety at ond immediately preceding tue iappening 
of the accident. “his sveroent it is essential for plaintiff 
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entitled to recover, regaraless of any neglicence of which 
the defendant may hove been guilty. it is apparent thet tue 
smoke from the railrosd engines wis not attributable te 
defendant, ln the condition cunfronting pleintarf created 
by this suoke, he should have been eoutious in crossing tne 
atreet and should have been on tne leoexout for the appronuch 
of cars upon the tracks which were in the street, it was 
negligence in plaintiff to cruso tne street in the pati of 
approaching cars without teasing tae precaution to cbserve 
the fact that # oar of defendant was travelling toward iin, 
and in not nalting his progres» to lct it pases, The grester 
weight of the evidence conclusively denonotrates tuat plaine 
tiff, in nies attespt to arose tie viaduct and the tracks of 
defendant through the dense smoke whiiek he testifies waa 
there present, was guilty of a lac: of ordinary care for 
his own veleby wsnich, under well settled rules of jaw in 
this State, inhibits nis recovering danages for the injue 
ries wkich he suffered aga the result of his own negligence. 
Pinding, a& we do, that plaintiff was not in tbe 
exercise of ordinary care for his own safety ot the tine he 
suffered the injuries complained about, and that such want 
of care was the proximate cuuse of the accident and resulting 
injuries, the judgment of the Circuit Court is reversed, 
REVERVED WITH Pili Sage oF 
FACT, 


(Uver.) 


a 


dotus ‘ta tone jityon veo te saslbpagage? ,tevoces od balzisao 
wad Jails FHL MS uk Fi... 8S ea ude SVs Yana sanbas'ten ot 
ud nthetuditeds Jon san non hyces act kiax ous wort sdome 
bevastm Ttisia 5 mrksunudtuoy Hoss Lone pil: alt .dnebaeteb 
fig qgidecous OL evessuen soud o¥ns biwads od ,otoue afd? Ud 
Mot y-(N Yi Get tsekeed os 1G coed evaed bIvoric Dna Joorle 
Els -T3egie es Gh Siow iakiew sHoatd sig nocy e2s0 6 
12 Vad Ma JSetss us euesco oF Tilénisia at eooeakigen 
SvI9ReG GT ubiteeoety Gat piised Jealdinw @tno gaiioemerqqa 
oi. Diowse Wasitowett gay Jiarbce tab: lg tao a dant toet od? 
Tyd 109's way «Geer fh Pak oo seageyerg ofa gaidtet dey ai bae 
meh it. BOFBISGuEReY VaARViaMiol vo Sieh ive end to taniow 
evadt act nas sorsslvy pas ae _ ad Jqguetes eis ot (thas 
eG@e BOLiigentd of acdre odumea Saauet add ayguctad Sanbasteb 
bats 2tucthts te .omi *® 7O «Slikg tow ,tensarg oped? 
si 804i FO evint Holvsee Tien voto .dokne vfetac avo oka 
eit. Sad T32 Beyacian Yali¢eveses 215 edidiani aodada alas 
, tS ea kyon mo shi 2G givte: eds Bo botattve ef “oli ao 
, 4 f@ tue LTiddeinic fad .on ow ga yRankbal® . 
oo gett ti Sm stems Neo Bi. Tok stan yisutbyo to os towers 
Tae ase 208 Ln .osoem As uisiqace endaeiot oft Bete t tue 
sf iuase bar 200.298 ens to “ae aBO ejamgéxoty sit osw stao To 


es PRIVT ST bi CLG JLo 


L. Sst Yo favoagiut add .enhtutal 


(.29¥0} 





662 = 21020 FINDING OF Facey, 
The Court finds that the plaintiff was cuilty 


of negligence which was the proxinute cause of the accident, 
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THER PROFLE OF THE STATH OF 


ILLINOIS, ex rel. NACLAY 
HOYNE, State's Attorney, 
Appellant, ) 
) AFPEAL FROM CIHCUIT COURT 
vo, ) 
) 







OF COCK COUNTY. 


1951.4. 307 


HARRY Ki. FISHER, Judge of the 
Municipal Court, 
pellee, 
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UR, JUSTICE BAKER DELIVERED THE OFINICN OF THE COURT. 


This 18 an appeal by the keople of the State of 
Illinois on the relation of haclay Hoyne, State's Attorney, 
from an order of the Circuit court denying relator leave 
to file a petition directed to Harry kK. Fisher, a Judge of 
said Court, commanding him to grant leave to relator to file 
a criminal information against one Jacob L, hesner, charging 
a violation of section 24 of the General Kevenue Law of the 
State, in refusing, neglecting ond failing to file a schedule 
of his personal property with the Board of Assessors of 
Cook County for purposes of taxation, as required by law, 
The cause was submitted to the Court on a atipulation of the 
parties, whereby it was agreed that the facts set forth in 
the petition are correctly stated, and the parties submitted 
to the Court for decision, “the question of repeal of that 
portion of Section 24 of the ‘Act for the Assessment of 
Property and for the Levy and Collection of Taxes' of 1872. 
as amended in 1879." The responsent deuurred to the petie 
tion, his desurrer was sustained and the petition dismissed, 

The only question presented for review by tuis 
appeal is: is the provision in Section 24 of the General 
Revenue Law of 1872 as amended by the Act of 1879, making it 


a misdemeanor to refuse to list personal property, now in 
force, or has tie provision been repealed by implication by 
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f 










“40. arate wut 50 ‘anh i 

UP RALOAM Vee ee OL 
VyearesIA atosasa + 

Te he Selb Sah AG 





THUGS TIUONIO MOHY IANTTA 4 


-¥YTAUCD HOOD TO 


s 0 cS AL G C if \, | i hi 


3 S 


,THUOO SHT To HOLMIGO SHY aanaVt 


to odnte eat te sigost sit yd fesqae as eb eta? 3 ee | i‘ : 
.YeurostA atetas@ ,aayo yaloak te noidales ont no atonkiel 
eves tf todelos gaiynet PU0O. jthworkd | oad, to wht8 we nes 
16 egbul & ,tecdail .A weer of betoerls nots isog a oft? et .- int 
efit of rodsfet o¢ evavl snary oF mist ani basso t1H00 bis 


Boizgtods ,tecsedx 1 donbt ano daniaas nok dwar o ted fentukto cm a iy 











ait to Wal sanevedt Larsaed odd to aS noisesd to nodtatote a, 


of3 to moitaivqida amo dxuod add oF badd Leitoe ‘ew , osu ee . 4 
at dite? Joa etoat ons Jedd —— aaw tf worse Be | 
dary ‘to Laeget to nolteaup oit® ieeteteus tot Hewes pee van 

to JuoueascuA off Tot to" odd Yo b& nokteed to noktrog is 
<SYS8Ll tc ‘sexetT to noisoo lied bas yved odd 1od bas vim 
etieqg ads of botimmeh Iaebaogeot oft “,GVEL nt bebsoma an " 
bees Line 2b ‘ngisisog ens ban boitiad aye aw Te11iNMeb old molt 
eins ve woives 10% bodnoaexg HOSS ROMD Yine ont. Mies! 
wired adit to b& sottoeg at notekvorg aid. al 


82 gablew e891 to g0A gait YC bebmowe em peer 








‘the Revenue Act of 1696, or otherwisey This question was 


before this Court in the case of The ieople v. Centaur sotor 


Co. of illinois, in wiich the opinion was filed April 26, 





1915, and was decided adversely to the contention of plaine 
tiff in error, In that case we said: 


“This writ of error brings in review a judguent 
of the County Court imposing a fine of $150 against the dee 
fendant, the Centaur Motor Company of Illinois, on an infor- 
mation filed by the State's Attorney in the none of the icople 
charging that defendant refused and neglected to list and 
echedule its personal property for taxation between April 1 
and June l, 1914, in the manner ana form required by law 
with the Board of Assessors of Cook County. section 24 of 
the Kevenue Act of 1872 was as follows; 


*rersons required to list personal property 
shall make out and deliver to the assessor at the time ree 
quired a schedule of the nuxbers, asounts, quantity and quabity 
of all personal property in their possession, or under their 
control, required to be listed for taxation by them, it shall 
be the duty of the assessor to determine and fix tne fair 
Cash velue of al] itexs of personal property,.' 


"This Section was amended by the Hevenue Act 
of 1679 voy adding the following provision; 


YAny person go required to list personal property 
who shall refuse, negiect or fail, when requested vy the 
proper assessor to de 30, shal) be deemed guilty of a wisde- 
meanor, and on cunviction thereof shall be fined in any sum; 4° 
not exceeding $200, and the several agsesaora ainll report ws 
any such refusal to the county attorney, whese dutyit is . u ¥ 
hereby made to prosecute the same,' Laws of i879, p., <d5,° a. 


*The clause above quoted is the only provision 
in any revenue act waking it a misdemeanor to refuse, neplect 
or fail to list personal property for taxation, The contene 
tion of the defendant in error is that the above quoted mise 
demeanor clause in the Act of 1572 as auended by the Act of 
1879, was not repealed by the Act of 1598. This contention is 
based on Section 55 of the Act of 1&8, which is as follows: 


"All the provisions of the general revenue law 
in force prior to the taking effect of this act shall rewain 
in force and be applicable to the assessment of property and 
collection of taxes except in so far as by this act is othere 
wise expressly provided,' 


“The Act of 1872 is @ weneral revenuc Act, cone 
tains 294 Sections, ana many of its provisions remain une 
changed, The Act of 1695 contains S59 Sections ana relates 
exclusively to the assessment of property, csection 19 pf 
that Act is as follows; Q°Tt\X. 4 47 3¥ Qgew- 44h 

jf 

"The assessor shall require every person to sake, 

aign and swear to the schedule provided for by this act, If 
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any person shall refuse to make the senedule herein required, 
or to subscribe and swear to the sume, the assevvor shall 
list the property of suci person according to his best 
knowledge, information and judgment, at ite fair cush value, 
ond shall add to the valuation of such list an amount equal 
to fifty per cent of such valusetion, Whoever in making such 
schedule shall wilfully swear falweely in eny waterial watter 
shall be guilty of perjury and punisned accordingly,! 


"That the Act of 1896 was intended to provide 
&@ new system for the ausesament of property and net to smend 
the erpelag revenue Act in other particulers is shown by the 
provisions of the Act and it was #0 held in Leople v. Enopt 
163 111, 410, where it was said, p. 416: , 


"The Act of 1L&e8, nowever, provides for an ene 
tire new system of caking the ausessnent, end the basis of 
it, with new sodes of procedure and a new system of revicw, , 
ang as to that subject it is subutantially complete in itself, 
constituting an entire plan for the making of the aysessnent, t 


“in j;eople v. Thornton, 166 ill. 16¢, it was said, 
Pp. 173: 


‘Where the legialature franes a new statute 
upon a certain subject matter, and the legislative intention 
appears from the latter statute to be to frase a new scieme 
in relation to such subject matter and make a revision of the 
whole subject, there is in effect a legislative declaration, 
that whatefYer is embraced in the new statute shall prevail, 
and that whatever is excluded is discarded, The revision of 
the whole subjeot matter by the new statute evinces an ine 
tention to substitute the provisions of the new law for tue 
old law upon the subject. (Black on interpretation of Laws, 
Pp. 116; Murdock v. Mayor of Meuphis, <O Yull., Dv,! 

P@ople ve #reewan, 242 ill, 152, 


"If the contention of defendant in error is cor- 
rect, then if the Legiciature desired to retain the pensities 
provided by Gection 24 as amended in 1879, it was not neces- 
sary to provide any penalty for the refusal to list property, 
That contention is that the penalties provided vy the Act of 
1879 were continued in force vy virtue of Section 50. but 
the Legislature by Section 19 of the Act of Liv& unvertook 
to fix the penalties for such refusal to list, and that cece 
tion omits the misdemeanor cj fuse, The subject matter of the 
assessnent of property wee revised by the Act of 1695, the 
provision as to the filing of a schedule was revised and tne 
misdemeanor clause omitted, This, a» was Leld in :eople v. 
Thornton and in }eople v. Freeman, supra, evicenced @ lepgls- 
lative intention to substitute the Provivions of the new law 
for the old upon the subject, 


"The words of Section 55 of the Act of 1695 do 
not mean that every section of the general revenue law in 
force prior to the taking effect of the Act of live shall 
remain in force unless the Act expressly provides otherwise, 
but also sicany that wherever in the Act of Lov tue Legibe 
lature has made provision concerning the subject uatter of 
the Act of 1872, the latter Act snall fall. Such action on 
the part of the Legislature evinces an invention thutl tue 
old law for which the new is substituted aiall not resain 


ip foros gui te as clearly as could an express jrovision by 
e Legislature that the old law should not resiain in Toree, 
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"The provision in the Act of 1898 that if nny 
person shall refuse to make and swear to the schedule re- 
quired by the Act, the assessor shall list nis property and 
add to the valuation of such list an amount equal to fifty 
per cent of such valuation, clearly provides a penelty for 
such refusal+- tWonticello Seminary v, hoard of keview, 249 
Il], 481; People v. heacham, <4] id, 415, 


"When there are two ststutes impoging a penalty 
and the penalty imposed by one is not the same as that ine 
posed by tne other, the later statute repeals tue enriier, 
Gorman v,. Hammond, 2% Ga, &5, 


"It was clearly the intention of the Legisla- 
ture to do away with the provision of the Act of 1872, 
making the failure to file a schedule a misdeseanor, and 
to leave as the sole penalty therefor the addition of a 
fifty per cent veluation, as provided in Section 19 of 
the Act of 1495, 


"We think that Section 24 of tne Act of 1572 
is repealed by the Act of 1898, and that the aefendant in 
failing to file schedule of its property in 1914 was not 
guilty of a misdemeanor, 


“If upon any ground it could be held that the 
Act of 1872 was in force in 1914, the evidence, in our op- 
inion, is not sufficient to sustain the conviction, Inas- 
much, however, as in our opinion Section 24 of the Act of 
1872 is not to be extended to cover violations of the Act 
of 1598, and the judgment must therefore be reversed withe- 
out remanding the case, we do not deem it material to point 
out in what particular the evidence is inaufficient to suse 
tain the judgement,” 


We see no reason to change the views expressed 
in the opinion quoted, and the judement of tne Circuit 
Court is affirmed, 


AFF IREED, 
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ADFUAL FROM 
CIRCUIT COURT, 


COOK, COUNTY. 


1957.4. 309 


WR. PRESIDING JUSTIC! GRIDLEY DeLIVR"h THE CPINION OF “‘HS, COURT. 





In a forcible detainer cudt, in which Nenry J. eer 
wes plaintiff and Maud A. Strode, Villiam ‘troce and 4. J. Haase 
tings were defendants, judgment for the possession of the premises 
in question end for conts was rendered by the Circuit Court of 
Cook County, April 5, 1915, in favor of the pleintiff and aguinst 
the defendents. AN wppeal was prayed to this court by all three 
of the defendants, which appeal wus allowed by the Circuit Court 
upon said defendants filing their appeal bond in the sum of 52000 
‘4 within twenty dsys from said date, to be approved by the clerk of 
Oaid court. Within waid twenty days an appeal bond wars Tized in 
the office of the clerk of soid court signed by Maud »trocde, one 
of the defendsunts, and » surety, but not signed by the other to 
os The bond appears to have been ap oreve) by the Judge 
who tried the case and sliso by the clerk of the Circuit Court. 
Henry J. Veer, appellee, hns here filed a motion that 
the appeal be dismissed. Under tho authority of several decisions 
of our Supreme Court the motion must be allowed. (Hileman v. 

- Beale, 115 Ili. S55; Tedrick v. Welis, 152 Ill. 914; sLiison ve 
Hamnond, 159 Ill, 470, 471; S<ortume v. Gilbert, 207 I1). 255, 237; 
First Congregational Church v. Page, 255 Ill. 267, 268.) The ap} 
peal wil. be dismissed at appellont’s costs. 
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NATIONAL HANK OF COMMURCE, ) 
@ corporatim, 
Appellee, APPRRAL FROM 
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VUNICIPAL COUNT 


\ OF CHICAGO. 


NORMAN W. cute TA DIP 
Apyellant. oy MO 4 [0 
: vA “| = J ee 

Ne ut 


MRe PRESIDING JUSTICE Gk i DLEY 

DELIVERED THS OPINION OF THE COUNT. 

The transcript of the record in this cuuse was 
filed with the clerk of this court en October 6, 1915. 
Appellee, on Cetober 18, 1915, entered its specinl »prearance 
in this court for the sole purpose of moving that the oppeal 
be dismissed on the ground that no epseal bond was filed by 
appellant within the time ollowed therefor by the Municipal 
Court. It appesrs from the trenscript before us thet on 
June 17, 1915, a judgmemt for $10,817.53 was entered in the 
Municipal Court in faver of appellee and egainst anpeliont, 
end that on the sume day appellant prayed an eppeol to this 
court, which appeol was ellowed on condition thet uwppellent 
file an appeal bond, conditioned accordins to lew, in the 
Mumicipal Court in the sum of $15,°90, with security to be 
aporoved by a Judge of the Municipol Court within twenty 
days from said dete. It further appears from ssic trane 
seript that on July 15, 1915, ei;ht days after the time 
limited for filin,: said bond had expire, ap ellant filed 
his appeal bond in said sum with the clerk of said Yunicipal 
Court, which bond ws marked aporoved by s Judge of said 


court. It does not appear thut any other order wis ent red 





ecoss « £63 






( .ZOHUNMOD YO RMA ZAMOLTAM 
( ~wiliaxreqioo 4 
‘een ‘ gosilfeyqa ‘ ' 

{ i : 

TaU00 LAyT DI mM j 
ra av 
ath Ors ; G0 % i 5.4 Phy 
f yy 
a > Se siQUUHS . KAMAOW 
‘ ¥ > Vy L \ -tunllogqr 
Ma kY = { ‘y ‘ es \ f : 
ne 


YRICV SE) SOIT, DALCKSAT «hl 

eTHUCD GHT TO WOLUIYO WNT Caskvidsid 

aaw sauso shit ak brovex ofS To tyivoannest eT 
sGL0L ,8 aodatoG me tusoo alse te wuéto att dtiw beklt 
- sematearg: Ielesca aSt beaetno ,@f2f ,0l asdoted ne ,celLeqga 
‘L[eegas ox? ioe anivom Yo seoqaug efoy off sot duucen efdd mb 
US beli® caw Somd Lsaggqs on fat} baworty odd mo beeckmeib od 
taglotmm ong yd totetoust hewolia anti od? nbs iv insetleqges 
ae duit? ov etotod tufsounsxt of} mort atsogqa JI 109 
eie wk bewstre enw €8,°£8,0L8 1st tooumbyt « ,eLeL ,TL sat 
wieestecgs fonfegs baa sellsqqa to wrat af stud LIsqtol a 
eid of Leoqqe ao boyatq foullegqe yeb emua ods oo Jad? Bao 
Sasileces tadi mitihbaes mm hewelia anw Lnocasn doitw ,e2u05 
eft mk wwef of yakhaoscs bomeitibaes , bred facqaa na elt 
od of yiauons dfiw .0°°, 802 to mua oft al duuod Lagiolmal 


Wass shitie fare” Loqtoingt ont Io onhat o yd hbovetqas 


enett bkse moxt etevggs toddut 31 .etnd blae most aya me 


emis aff asd%o oah Jreko ,AL0L ,@L yfut no satt iqite 


belt” tnallocgqn ,bothaxe bad Sned bhae yabilt 10 bod kmiL 
vo 


Laqtoinri bise te AtoLo gilt ddlw mia bkae nt bnod Laeqas sid 
hise ‘to ophet « yd bevotcga beadtem aow bnod detw #1009 


beto$ne sew Tobte tonto vce tadt taeqqe ton aoob #1 4st ‘fi 


Se i he i ee 









220 


by the Mumicipsl Court relative to the time of filing the 
appeal bond. Under such a stete of facts appearing in the 
record the motion of spnellee must be allowed and the appeal 
dismissed at appellant's costs for reasons stated in the 
following: decisions: Wormley v. Yormley, 96 Ili, 1295 
Pardridge v. Morgenthau, 157 Till. S95; Hida ve City of 
Chicazo, 216 Tl. 178, 179; Lttelson v. Jacobs, 4° Ill. ‘pve 
427, 428; Phoenix Ins. Co. ve Hedrick, 69 Ikle Ape 14, 185, 
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ii. FP. CONWAY COMPANY, 
&@ corporation, 
‘, Appellant, 
vs, \ 
‘ / 
CITY OF CHICAGO et al., f 


ae 1951.A.313 


ER. FIPSINING JUSTICE MesuRELY 
DELIVERED THE GLINIOKR OF THE CUURT, 


) 

} 

) 

i ATYRAL PROM CIRCUIT Count, 
¥ 

) COOK CCUNTY, 

) 
) 


This eppeal brings before us an order dississing for 
want of equity a bill filed to determine a qucstion of liability 
for the cost of repairing the roedway of lincoln svenue which 
had been paved by complainant under a contract with the city, 

Assuiiing tois to be cognizable properly in a 
chancery proceeding, about which we have sericus doubts, we 
find that the bill alleges tne passage of an erdinnnce for the 
improvement of the roadway of Lincoln avenue by peving, tne 
cost tc be defrayed by special) assessuent which was duly levied 
and confirmed; that complainant was the lowest bidder ind on 
Kay 2Q, 1907, entered into the contract in question witi: the 
city; that by the specifications the materials to be Tur:isied 
and the workmanship employed in the conetruction of the inprove- 
ment were to be such as to insure the same to be free from dee 
fects and in continuous good order and condition setisfactory 
to the board of local improve.ents for a periouw of five years, 
The bill alleges tiat co plainant constructed tie Luprovement 
in strict accordance wit: tne ordina.ce ano mecifications and 
that it was cpproved by the voard of local inprovesents; tuaet 
the city rese-ved five per cent, of the contract price us secuR- 
ity for the perforuance by the compiasinant of its undertrking to 


guarantee tle cherncter end quility of tie i..y rovenent lor five 
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years. The bill further alleges that shortly before the cone 
struction of the improvement the street car companies operating 
in Lincoln avenue reconstructed the strect car tracks as pro- 
vided in an ordinance passed in February, 1997; thet after the 
tracks were reconstructed and the roadway of Lincoln Avenue 
paved by compiainant under its contrect, the weight of cars 
operating in Lincoln Avenue was substantially increased, and 
that thereafter depressions gradually appesred in the pavemmt 
laid by complainant. The bill avers that the deterioretion in 
the pavement constructed by complainant was caused by the insite 
ficiency of the street railway tracks to support the heavier 
cars; that the weight of the curs set in motim vibratims of 
the rails, which operated as a pump, forcing the weter out of 
the sand cushion upon which the wooden block pavement rested, 
and with it particles of sand from underneath, eliminating the 
sand cushion to such an extend thst the wooden blocks became de- 
pressed and the pavement uneven. 

The bill charges that the city called unon complaine 
ant to repair the pavement, and threatened that if complainant 
refused it would cause the repairs to be made and apply in pay- 
ment the amount retained out of the contract price. Complainart 
prayed by its bill that the city might be prevented from so doing, 
and asked that the cour! declare and define the nature of the ree 
pairs which under its contract legally devolved upon the complain- 
ant to make, 

The city filed an enswer denying among other things 
that the improvement was properly constructed, and claiming that 
the defects in the pavement were caused vy faulty construction, 
and denying that complainant was entitled to relief, 

Testimony was taken, and thereupon the chancellor, 
finding that there was no equity in the bill, ordered that it be 


dismissed. A decree was entered reciting at length facts which 
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the chancellor found proven by tie evidence, and lis conclusions 
thereon, As a matter of proper practice, there is no reason 

for reciting fxcts with conclusions in aun order dismissing a 
bill for want of equity. The findings snd ressons of the court 
are not before us for review, 

ve hold that the order dismissing the vill was 

properly entered and should be affirmed, Yor the puryoses of 

our decision we may Bssune thnt tic evidence supports the allegue 
tions of fact in the bill; tiat the materiale and vorkmonsnlip, 43s 
such, were free from defects; vut we construe the undertacing of 
complainent not only as a guarantee of tne quality of materisis 
and wornmansulp, but that the luprovement into +..ici: they went 
would be in good condition for a perioa of five years, «ur Gone 
atruction is based upon the extire eontrnct with cpeclul reference 
te its provisions aa follows; 

"The material to be furnished and used and the worxe 
manship cuployed in the construction of the smid injprovenent 
Boal) be of euch character and quality as to insure tic sane 
to be free from nll defects, ond ahell be in continvous good 
order and condition antiafactory to the bovrd of local ine 
provements, for a period ending five (5) years * ** 

“Aa m guarantee of the falthful verforwance of these 
specifications, the quality of the materials furnishea and 
the proper construction of said improvezertl, the cuntractor 
hereby agrees to keep and saintein said improvement, without 
additional charge or cost to the city of chicago, in such ore 
der and condition ma wil] be ustisfactory » * * whicn Keeping 
and maintaining wnal] include repairs or the entire recon- 
struction of the uane," 

"In order ty enforce the fsitoful perforaance of tie 
terms and conditions of sald sbove agreement on tiie part of 
the contractor to keep, meintain and repeir seid doprovenent, 
tue city of Uhnicago, terougn the board of local inprovewents, 
may, upon the completion of saic york, retain five (o, per 
cent. of tac cost of the total wort,” 

Similar langus,e eppears elsewhere in tue contract, 


indicating clearly an uncertaking by Oowpiainant “to revair, 


keep and meintain said improvenent in good order and conaition,” 


There iu not:.iny unrensonable in sue. an uncertarsing. 


A gusrantee of the durability of an ivprovement constructed by 
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the guarantor has reference not only to the materials and 
work, but includes the finished product with reference to 
any reasonable and probable use. There is no fraud or con- 
cealment here. At the date of the contract the heaviest cars 
running on Lincoln Avenue weighed about 59,500 pounds loaded, 
but on other street railway lines in Chicago cars were running 
at this time weighing approximately 57,300 and 70,000 pounds 
loaded. It is a fair inference that this was imovm to all 
the parties. It seems to have been the judgment of those best 
qualified to mow, that the scheme of the improvement would be 
adequate for use by the heavier cars, although later experience 
tended to show that this judgment was erroneous; but complainant 
was entitled to its judgment on the matter and properly might 
back its judgment with its guaranty. To tie the city to the 
use of the lighter cars on Lincoln avenue in order to hold the 
guarentor is to inject an unreesonable condition into the 
contract. 

Supporting our view of the liability upon complainant 
under the contract are the decisions in City of Lake View v. 


MacRitchie, 154 Ill. 203; Iroquois Furnace Co. v. Wilkin Mfg. 





Co., 181 Ill. 582; City of Akron v. Barber Asphalt Paving Co., 
171 Fed. Rep. 29. In this last cited case the identical question 
before us was under consideration, and the court in its opinion 
said; 


“In regard to * * the introduction of heavier cars 
upon the tracks, they must, we think, as a matter of law, 
be treated as having been within the contemplation of the 
paving company when signing the contract. The tracks were 
in the street and cars were being operated over them, and 
no provision was made respecting either dimensions or 
weight. Nothing violative of my statute is claimed in 
regard * to * * the size and weight of the cars. Those 
matters were plainly sanctioned by the law, and they 
involved only such street uses as every one dealing with 
streets must anticipate," 


Is this a cont: act to maintain a local imvprovment by 


special assessment? We hold that it is not, and in this conclue 
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sion we are supported by the decision in Cole v. People, 
161 Tll. 16, 

The decree of the Circuit Court dismissing the 
bill for want of. equity is affirmed. 


AFFIRMED. 
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COLE MOTOR COMPANY, a cor- 
poration, 
Appellee, 





: ALIYPAL PROX COUNTY COURT : 
: f 

CENTAUR KOTDR COMPANY OF =” 

ILLINOIS, a\corporation, / 


\ Appellant, 


aes 1951.4. 317 


MER. PRESLDING JUSTICE MeSuRELY 


CUCK COUNTY, 


DELIVERED THE CRINION OF THE CoUhT. 


In a suit in trover for the slleged conversion of 


an automobile plaintiff nad judament, from which defendant 4P- 


peals, 

Plaintiff sold to FF, C. Rieger an automobile, 
taking a chattel mortgage thereon for $300, the balance Me 
the purchase price, which mortyage was Guly recorded in the 


recorder's office of Cook County. subsequently Hicger traded 


this automobile for another car, the trade being negotiated 


with C, W, Arnum, an employee of the defendant. ‘he crucial 
question in issue was whether or not Arnum in maxing this 
trade acted for himself individually or as the agent of de- 
fendant, 

At the request of plaintiff the court gave in- 
structions numbered 4, 5 and 6, touching the burden of proof 
as to the agency of Arnum in this transaction, aru in most 
explicit language in various forms the jury was told that 
the burden of proof was on the defendant to show by @ pre-e 
ponderance of the evidence that Arnum was not acting for it 
in making this trade, Such instructions did not correctly 
state the law, While the duty of p oducing evidence to aeet 
other evidence may pass from party to party during the proe- 


eress of a trial, the obligation to cetablish the truth of 
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plaintiff's claim by the preponderance of evidence never 
shifts from the plaintiff, Chicego inion Traction Co. v. 
Mee, 216 111., 9, 15, holds that tne burden of proof “rests 
througnout upon the party asserting the seffiruative of the 
issue, and, unless he meets this obligation upon the whole 
case, he fails, ‘his burden of proof never snifts during 

the course of a trial, but resiains with him to the enc,” 

See, also, Supreme Tent k. ¥. IT. BW. V. Stensland, 206 Ill. 
124, and Egbers v, Egbers, 177 i11. 62. Yhe giving of these 
inatructions was manifestly erroneous and cause for reversal, 

The measure of damages was the value of the 
car at the time of the alleged conversion, but no proof of 
its value at this time was offered, 

At the time the car in question was traded, 
anyone taking the car bad constructive notice of plaintiff's 
chattel mortgage, in which among other things it was provided 
that if the mortgagor should sell or assign said car ali of 
the notes, both principal and interest, seoured by such morte 
gage should, at the option of plaintiff, “without notice of 
said option to anyone, becosie at once due and paynole," and 
plaintiff would have the right to take immediate possession 
of the property, ilaintiff chose to exercise tuis option, and 
the party taking the car from Nieger was not entitled to no- 
tice. 

On the same day that Rieger traded the car either 
to Arnum or the defendant it was sold to another party. hence 
it is unimportant whetner the conversion took plece when tne 
trade was meade by Hicger or when the car was gold to tuisB 
third party. 

For the reasons above indicated the judgment is 
reversed and the cause reranded, 


REVERSED AND RERANDED, 
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ROBERT W. SCHUFP, ) f/f 
t Appellee, ff 
\ yY A¥PEAL PROM SUPERIOR COURT, 
bah } 
\ COOK COUNTY, 

STATE BANK OF MONTICELLO,” 


Appellant, 


APP foo LASS ee 


BR. FRESIDING JUSTICE koSURELY 


DELIVERED THE OPINION OF THE CUUNT, 


The above entitled case, witn the exce:, tion of 
aifferencespt parties, auounts and certain unimportant par- 
ticulars, involves similar facts and the same questions as 
are presented in Barth v. Farmers & Traders Benk, No, 20949, 
in wnich we have this day filed an opinion, 7 

The proceeding held to be reversible error in 
that case occurred also in this case; the reason for re- 
versing and remanding stated in the opinion in No, 20949 
is applicable to this case, 

The judgment is reversed and the cause remanded, 


REVERSED AND REMANDED. 







THUD re Nee Lait! re \ 


+e PRS IG » Bee 


Sse oA. qT eer 


BAAN, ‘Ya Site. wolre0y rr se 
POs UO SH NG: MOLE eS- act CRAM 














: Bay Va ae 4 , Pa Be. oy Pe me Yu pat, a oe 7 
“swotaae | Ke ‘bo fit ab ue othe ow taka . 
: Btn e 


Send # 
j as ! 4 e yc aee Bs a4 “ei why 





sat “ot noeset eas i928. ‘ela at oats dorui999 eand 


0, Sarkis adh 


@pwos OH nk nota aude ai botste gatbnsuet baie | 


ean ebice ‘ot atdant fy 


oF y 
* . A tah eg ARRAS a Pa Gee ace hag 


bebasner peniay ‘ons boa “baarever et fremgbat ont 


erad Watey Trad aba ka) 
GMMAAREA ‘WHA cagnaven ye a | ae Ga 
Aa Me ie ae yeah cae gS Pa wit hal 


Se at a ti paisa’ ‘tty a i oe 
aut ie) 


Re 


te ¢ 4 . 
\ Ba Pathak Pike! ir year. 
A ef é 4 t O t “7 





625 - 20965 






ROBERT W, OCHULY, 
Appellee, 
\ AFFEAL FROK SUPERIOR COURT, 


COOK CUUHTY. 





KR, PRESIDING JUSTICE MesuRELY 


DELIVERED THE OFINION OCF THE COURT. 


The above entitled case, with the exception of 
differences of parties, amounts and certain unimportant par- 
ticulars, involves similar facts and the game questions as 
are presented in Barth v. Farmers & Traders Benk, No, 20949, 
in which we have tunis day filed an opinion, 

The proceeding held to be reversible error in 
that case occurred also in this case; the reason for re- 
versing and remanding stated in the Seiten in No, 20949 
is applicable to this case. 

The jud, ment is reversed ang, the cause re- 
manded, 


REVERSED AND REMANDED, 
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ROBERT W, OHUEP, /) 
Appellee, / 
/ AYTRAL FROCK SULERIOR COURT, 
vs, / 
CUOK COUNTY. 
STATE BANK OF\NONTICEELO, ) 
pellant. ) 


f 


MRK, FRESIDING JUSTICE MesuRELY 


DELIVERED THE OFINIUN OF THE COURT, 


The above entitled case, witr the exception of 
differences of parties, emcunts and certain unimportant pare 
ticulars, involves similar facts and the same questions as 
are presented in SJartn v. Farmers & Traders bank, No, <C94y, 
in which we have this day filed an opinion, 

The procceding held to be reversible error in 
that case occurred also in this case; the reason for re- 
versing and remanding stated in the opinion in No, cov49 is 
applicable to this case, 

The judgment is reversed and tne cause remanded, 


REVERSED AND RENANDED, 
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MISSOURI STATE/\IFE INSURANC 


Appellee, 


COss 


AZEFAL FHOM SUPERIOK 
VS. 


! 

COURT, COOK COUNTY. 
STATE BANK CF ZONT ) 
) 


195 1.A. 324 


WH, PRYSIVING JUCTICON MesuhPLY 


DELIVERED THE OFINION OF THE CUURT. 


The above entitled case, with the exception of 
@ifferences of parties, awounts and certain unimportant pare 
ticulars, inv lves similar facts and the same questions as 


are presented in Bart: v. Yarmers & Traders bank, No, 094, 





in which we have this day filed an opinion, 

The proceeding held to be reversivle error in 
that case occurred also in this case; the reason for re- 
versing and remanding stated in the opinion in ho, <Oo9ag 
is applicable to this case, 

The judgment is reversed and the cause remanded, 


HEVERSED AND REMANDED. 
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MISSCURI STATE LIFR INSURANCE CO., - ) 
Appellee, al ) 
vA ) AL?}FRAL FROK SUFERIOR 
vs. , 
i COUHT, COOK COUNTY. 
STATE BANK OF RONTICELLO, ) 
Appellant, ) 


195 1.4. 325 


KR, FHESIGING JUSTICE MeSURELY 


DELIVERED THE OFINICN CF TEE COURT, 


The above entitled case, with the exception of 


agifferencesof parties, amounts and certain unimportant pare 
| ticulars, involwes similer facts and the sawe questions as 
are presented in Barth v, Farmers & traders Bank, No, u94y, 
| in which we have this day filed an opinion, 

The proceeding hela to be reversible error in 
that case occurred also in this csse; the reason for re- 
versing and remanding stated in the opinion in No, 20949 
is applicable to this case, 

The judgment is reversedasnd the cause remanded, 


REVERSED AND MLLANDED. 
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} 
MISSOURI] STATE LIFE INSURANCE ConPARY, 







) 
Appellee, ) : 
F ) AVETAL PROM GUFTRIOR 
va, J } 
i ) ccURT, COOK COUXTY. 
STATE BANK OF KRGRTIGELLG, 


Appellan 


‘ 195 T.A. 326 


MR. PRESIDING JUSTICE MeSUNELY 


*, 


DELIVERED THE OFINION OF THE Count, 


——— 


The above entitled case, witli the exception of 
differences of parties, suounts and certain unimportant pare 
| ticulars, involves similar facts and the sane questions as 
are presented in Barth v. Farwers & Traders Bank, No, eU949, 
in which we have this day filed an opinion, 

The proceeding held to be reversible error in 
that case occurred also in this case; the reason for re- 
versing and remanding stated in the opinion in No, 20949 
is applicable to this case, 
| The judement is reversed and the cause rewanded, 


REVERSED AND KERANDED, 
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\ 
MISSOURI STATK LIFE INSURANCE Co, 
Appellee, 
ATFRAL FROM SUPYRIOR 
va. 


STATE BANK OP WONTICRLLO, 


) 
) 
) 
COURT, COOK COUNTY, 
\ Appellant 


1951.4. 327 


BR. PRESIDING JUSTICH BROSURELY 


DELIVERED THE OPINION OF THE COURT, 


The above entitled case, witi. the exception of 
differences of parties, amounts and certain uniwportant par- 
ticulars, involves similar facts and the same questions as 
are presented in Barth v. Farmers « Iraders Bank, lo, JO949, 
in which we have tais day filed an opinion, 

the preceeding hela to be reversible error in 
that case occurred also in his case; the reason for re 
versing and remanding stated in the opinion in wo, «0949 
is applicable to this cose, 

The juapment is reversed and the cause remanded, 


REVERSED ARD KERANDED, 
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BISSOURL STATE LIFE INSURANCE Ciu,, 
Appellee, 
AZYVEAL FROE SUFFRIOR 


| 
Va. 


) 
) 
| 
THE CENTRAL BANK, 


COURT, COOK CCUNTY, 


Appellant. 


195 L.A. 328 


BR. ITRESIDING JUSTICR MOSURELY 


DELIVERED THE OFINION OF TEE CGUHT. 


The above entitled case, with the exception of 
differences of parties, amounts and certain unisiportant pare 
ticulars, involves similar facts and the same questions as 
are presented in arth v. Farwers & Sraders Kank, Yo. 2uy4y, 
in whic! we have this day filed an opinion, 

The proceeding Keld to be reversible error in 
that case occurred also in this ease; the reason for ree 
versing and remandiny stated in tne opinion in lo, «vLov4ay 
is applicable to this case, 

The judgement is reversed and the cause remanded, 


REVERSED AND HEKANDED, 
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PHIL B. DAV ® 
ppellee, 

SPERAL FROM SUPERIOR COURT, 

va, 


THE CENTRAL BANK, 
Apnhellont, 


ple 
4OR TA. 328 


= 


‘, 


MR. PRYSIDING JUSTICE MeSURFLY 


DELIVERED THY CEINION CF THE CUURT, 


The above entitled case, with the exception of 
differences of parties, amounts arid certain unimportant par- 
ticulars, involves similar foots and the same questions as 
are presented in Barth v. Farners & Traders iiank, Vo, <uvdy, 
in which we have thia day filed an opinion, 

The proceeding held to be reversible error in 
that case occurred also in this case; the reason for re- 
versing and remanding stated in the opinion in bo. e094 
is applicable to this case, 

The judgment is reversed and the cause remanded, 


KEVERSED AND KEMANDED, 
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F 
CHARLES &, TREADWELL, )/ 
Appellee, ! 
‘4 Ar}ZAL PROK SUPERIOR COURT, 
og COOK COUNTY, 
THR CRUTH : vy 
Appellant. 


wa 195 1A. 329 


WAR, PRESIDING JUSTICE MOSURELY 


DELIVERED THE OFLNION CP THE COUNT. 


The above entitled case, witii the exception of 
differences of parties, smounts and certain uninpertant pare 
ticulars, involves similar facts and the same questions as 


are presented in Barth v. Farsers & Traders bank, No. <uv4s, 





in which we have this day filed an opinion, 

The proceeding held to be reversible error in 
that case occurred also in this esse; the reason for re- 
versing and remending stated im the opinion in ho,<094¥ 
is applicable to this case, 

fhe judgment is reversed and the cause remanded, 


REVERSED AND RESANDED, 
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\ 
WILLIAK H. LONG, 

ss aa 

APPEAL FROM SUPERIOR COURT, 
vs, 
COCK CUUNTY. 
THE CENTRAL BAHK, ) 
: . Appe : ant, ) 


LY 1951.4. 330 


RR, PRESIDING JUCTICR REOGURELY 


DELIVERED THE OPINION OF THE COURT, 


The avove entitled case, with the exception of 
differences of partics, smounts and certain unimportant pore 
ticulars, involves similar facts and the same questions as 
are presented in Barth v. Farmers & Traders Bank, Ho, 20949, 
in which we have this day filed an opinion, 

The proceeding held to be reversible error in 
that case occurred also in tnis cuse; the reason for re- 

.versing and remanding stated in the opinion in Ko, 20949 
is applicable to this case, 

The judgement is reversed and the cause re- 
manded, 


+ ee A wy wR AAT. , 
REVERSED AND REMANDED, 
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JAMES ¥, QUIRK, 
Defendant in “rror, 


Re 


ERROR TO 
\ 


\ } 
JOSSPH S. MCDONNELL, ° : 


Plaintiff in arrer. 


Ve MUNICIPAL COURT 


OF CHICAGO. 


= 
i ee al 


1951.4.331 


MR. PRESIDING JUOTICN MeSURULY 


DELIVERED THE OPINION OF THE COURT . 


Plaintiff brought suit for the recovery of money 
paid by him to defendant upon the execution of an agreement 
for a werranty deed, alleging default by defendant in his 
agreement, Trial wes hed by the court, ond judgment for 8500 
entered against defendant. The agreement is as fol.ows: 
“articles of agrecment for Warrantesc Deed, “orm 51, 
Chicago Legal News. Articles of agreement, made this twentye 
fifth day of March in the year of our Lord one thousand nine 


hundred and fourteen (1914) between J. MeDonnell, prrty of 
the first part, snd Jomes ?. ‘uirk, party of the second part, 


witnesseth: 
That if the party ef the second part shall first 
s make the payments and perform the covenants hereinafter 


mentioned on his part to be mide and performed, the said 
party of the first part hereby covenants and vgrecs to 
convey and assure to the said party of the second part, in 
fee simple, clesr of all incumbrances whatever by a good 
and sufficient warranty deed, the lot, piece or p»rcel of 
ground situated in the County of Cook and state of Illinois, 
known and described as Lot 10 in Block 6 in Tolman & 
Tondelius subdn, of Lot 5, otherwise known vs number 4949 
3S. Artesian Avenue, end the said party of the second part 
hereby covenants and wgrees to pay to the said party of the 
first part the sum of Fourteen Hundred and 00/100 %elinrs 
in the manner foliowing: Three lHundred Dollars on the 
signing of this agreement ond assume a One Hundred te “even 
Hundred Dollar mortgage or trust deed to be secured ageinst 
the property due in about three to five years end the 
balance of the purchsse price at not less than fifteen 
dollars per month, vayable monthly in «(vance on the 
fifteenth day of esch month at the office of J. Mevonneli, 
Chicago, Illinois, with interest at the rate of six (6%) 
per centum per annum, payable semieannually, on the whole 
sum remaining from time to time unpaid, and to pay «ll texeg 
fire insurance assessments or impositions that may be legally 
levied or imposed upon said land, subsequent to the year 
1923. And in case of the failure of the ceid party of the 
second part to make either of the payments, or any part 
thereof, or perform any of the covenents on hi» part hereby 
made and entered into, this contract shell at the option 
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of the party of the firut part, be forfeited und 
determined, end the party of the second part shall forfeit 
all payments made by him on this contract, and such pay- 
ments shall be retained by the said party of the first 
part in full satisfaction and in liquidation of all damages 
by him sustained, and he shall have the right to reecnter 
and take ponsession of the premises oforevnid,. 

In consideration of the premises herein mentioned 
the said J. HeDonnell agrees to make the foliowing repairs: 
Straighten and side the basement build two new stuirways, 
one in front end one in reur, fix water pipe in busement, 
build 2tefoot cement walk from lot line in front to rear 
uteps. aa 
It is mutually agreed, by and between the p rties 
hereto, that the time of payment shali be the essence of 
this contract and that wll the covenants and nsrecements 
herein contained shall extend to and be obligatory upon the 
heirs, executors, administrators and asv:isne of the 
respective purties,. 

In witness whereof, the parties to these presents 
have hereunt> get their hands snd seals, the day and year 
first above written. 

Je MENONNELL, ec 
JAS. ® GUIRK. (Seal)” 

The whole amowmt plaintiff agrecd to pay for the 
property was $1400, but he would not be entitled to a warranty 
deed until he had first made certain payments «nd done certain 
things, as follows: (1) the payment of {400 cash, which was 
paid; (2) the assumption of a mortgage for an amount between 
$100 and #700 dollars, the exact amount evidently to be 
determined laters; and (3) the payment to defendant of the 
aifference between 530° plus the amount of this mortgoge, and 
$1400, the purchase price, in monthly insteliments of 715 cach, 
with interest; plaintiff also wan to puy taxes, fire insurance 
premiums and assessments. The result of this world be that if 
the mortgage assumed by plaintiff shovld be for $709, this 
amowmt plus $300, deducted from $1400 would lesve 349°, which 
paid ot the rate of $15 a month would take two yenrs and nearly 
three months, If the mortgage shold be for » smaller smount 
the balance to be paid in monthly instalimen's would be larger, 
and hence a still longer time would pass before this balinnce 
would be paid. In any event, according to the contract Plaine 


tiff would not be entitled to a deed until he had compiceted 
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these monthly payments. This would take two years or longer. 

This view of the contract makes irrelevant any dis- 
cussion of testimony touching the reasonableness or otherwise 
of the time taken by defendant to perfect his title. Defendant 
would not be csiled upon to give title until the expiration of 
at least two years, 

It is evident, however, that the contract contemplates 
that plaintiff should have possession before the time arrived 
when he wold be entitled to a deed. ‘This appears from the 
agreement of defendant to make repairs, and the agreement of 
plaintiff to pay taxes, assessments, fire insurance, and also 
the covenant in the agreement that should plaintiff default 
the defendant should “have the right te reeenter and take pose 
session of the premises," 

The time when defendant should give possession not 
being definitely expressed, the law implics that it will be in 
a reasonable time (Hamilton v. Scully, 118 111. 192); and we 
see no reason why the parties may not agree verbally as to what 
is a reasonable time. Parol testimony as to such an agreement 
does not tend to change or alter the written instrument. It 
was testified by plaintiff, and not seriously disputed, that dee 
fendant agreed to give possession of the premises by (April 15, 
1914, and the correspondence of the parties tends to prove such 
an agreement. The contract is dated March 25th, and as late as 
Mey 18th plaintiff had not been given possession. While we hold 
that the parol agreement as to possession was valid, yet the 
trial court would have been justified in finding, in the absence 
of any explanation that such a delay in giving possession was une 
reasonable. Defendant presented to plaintiff and to the court 
the fact of delay in perfecting his title as an explanation of 
his delay in giving possession, but as we have indicated his time 


for perfecting his title was not the same as the time when he was 

































7 stspnel so etasy om salad ofuow ekT .stmomeg \tatt mom 9 
7 A 

5 aE 

wait “vnu casveietri ecclag gosisaoo alt to weiv état 


seaeisito 7 eno idan io% sai Bninoung yeiomt 209 To nokaaua 
tasbrete .odrit aid goatee of t stein wab yd ostst omks ait 


Om 


vin of ougu beslleo sd ton bLix 


tee 


8 29H ows ane 

Sisliotetnos sorties eft tans ,tevewon ,émebivs ef 31 

boviuwe acti aie ‘iota!’ roteusauog eves binode Tit ntelq 
efi oor paeeds nent -bueh « Of baljctus od biyow of nedw 
to dmercstp,s aft Gow ,eringet eaten of Jaokgatebd To tiomes HE 
Qais ine ,soneirwent srt ,adneresesces ,uexad Yeq of RTT o ake 

rhe’: ib Vthigulaly; blinds Send tnassetya off at TMENSTOS § it 

-s0u Leo oAs tadn reat of tiie ent oved® bide dnshastsb ent 

4,asefmertg oft Ye notea 

fom n@iasesaog stis bLiucde dsonbatteh nsdy omgt off 

ai sd Ifiw $i 2sdd vetigni wal of .Seanatq.o yietinitab gana 

ow bas s(S@L ..f2 off .\Linou -¥ no! Limel) anxtt slennoaset 6 

tade of 2: y¥ffsectoy satus Jon yam ssidyeg eff ylw Mosset on 

Sneesutae ms dove oo ou yooméjiecd Lord .amid oldsnoaaet a ‘ 7 

$I detergent pestigre oil? to¢dis se sneaesdo at Saet ton ao0b 

enh gacld ,hudenego vii celts tom bas ,Ttitalela yw bei Tliseost 

gad Lage vd aviles 3+ oh: To nokesguzed svin of beergs Joabne® 

Mowe sveag oF sone ai-asy ees to comenmogesttos eft bas , fet 

@n Sdei an “an ny ous codoh af gpaviros off .dmomessye me 

biod su alis stintsacvs- lr nevty mood Jom ned Btdtolele Adel yall 

sit gsy .oit7 1 ~ tepenocy oF ee danomvetya Loisq ent J: | 

 g0nsads eft at vnbinit o2 heb gta sc @van bixuow too “aan 

em ers aoiseencoe untvi at veds> « dowe ton? aeliansiqne Vine 

_— edt of baw ‘bticnialy of bedmegwiygy, gnebnotod — 199 
Me. aottonelaxe m2 2a itt. id gaidegizeg at yalos To #6 2 ad 

€ 







betootbal evad ew ea tid ,solempesoq gitvig mi yd b 


fe 


eid ef? Re satse aft om aw ofchs wid ae d90% 


whe 


to give possession. In the matter of possession he was 

bound to perform in n reusonable time; in the matter of 

title he had over two years within which to perform, 
The judgment of the court was correct and it 


is effirmed,. 
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CITY OF CHICAGO, 
Defendant in rror, 
\ KRROR TO 
vs, \ { MUNICIPAL COURT 
i OF CHICAGO. 


JANE DOH, alias © / 
Mre. Mary Metz, — f 


plaan tars in Luror. 951.A.334 


WRe PRESIDING JUATICH MeSURELY 
DELIV'RED THE OPINION OF THE COURT, 

Upon trial by a jury the defeniant, Mary Metz, wes 
found guilty of the charge of being the keeper of a disorderly 
house, in violation of section 2019 of the Chicngo Code, 

There is little if any controversy as to the chare 
acter of the premises in question; it clearly comes within the 
language of the ordinance. 

The controverted point was as to whether the defende 
ant, Mary Metz, was its keeper, and the solution of this 
question depended upon whether the jury believed her story or 
the testimony of the witness Virginia Gordon, Defendant claimed 
that she had sold the place to the girl called Virginia Gordon, 
who was one of the inmates, but Virginia Gordon denied this and 
gave evidence from which the jury was amply justified in 
velieving that Mrs. Metz wes the kecper of the house. 

Defendant seems to have had a fair trial, and we 
find nothing in the conduct of the trial judge which was 
caloulated to prejudice the jury against her, ‘e see no 
reason to disturb the verdict, and the judgment is effirmed, 
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H MUNICIPAL COU? 


Me. C. CONLON, 
a a in orror, 


, 
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CF CHICAGO. 


195 1.A.3385 


MRe PRESIDING JU TIC! Be URELY 
DELIVERED THE OPINION OF THY COURD. 


. 
FRANK TRENKIORST, ‘. 
sieaciiaale in orror. 


ee ee 


By this writ of error defendant secks to heve 
reversed a judgment against him for 6°47,.25 in en action of 
tort to recover damages allvged to have been sustained through 
the negligence of defendant in driving his automobile into 
plaintiff's electric car, 

The evidence tended to show that about mideday the 
electric car was going esst on Yinona Avenue in Chicago, move 
ing slowly near the south curb. As it neared the westerly 
crossewalk of Broadway Avenue, an intersecting north and south 
atreet, defendant came southwardly on Broadway driving his 60 
horse power gas auto weighing 5,000 pounds, at a rate of speed 
estimated by some of the witnesses of from 25 to Of miles on 
hour. Defendant turned westwordly on Winona Avenue, taking 
the turn at about 15 miles on hour, and veered towards the 
south curb and struck the electric car on the side, dumagin; 
it. 

It is claimed thet the eccident was unavoidable 
becsuse the defendant in makin: the turn was attempting to 
avoid striking two «irls who were on the crosuewalk; but we 
think the court was amply justificd in believing that defmdant 
attempted to turn at so high a rate of speed ns to cnuse his 


car to swing over onto the south side of inona avenue into 
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the electric car, ond thy»t in so doing defendant was 
negligent. 

Is the amount allowed for damages too lorge? 
Witnesses testified xs to the dumages and the necessary re-« 
pairs and the usual and customary charges therefor, “he 
principal items controverted are a tire and the cost of 
painting. It was fairly proven that a new tire was necessary, 
and the amount puid therefor wos the usual and customary 
charge. There was testimony that the clectric car was six 
months old at the time of the accident and that the paint was 
then "bright and lustrous." Its entire side was struck, 
seratching the paint off the wheels, fenders and body. e 
have considered the opposins testimony and the argument of 
counsel, but cannot conclude thet the amount of damages found 
by the trial eourt was not forily justifiei from the 
evidence. 

There appearing; no resson for reversing the judgment 
it is affirmed. 


APFIRN"D. 
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PETE KRAKIG et al., 
Defendants in Lrror, 
' Z ) ERROR TO BUNICIPAL COURT 
vs. < ) 
s : ) OF CHICAGO, 
JAMES K. HOOPER,‘ f } 
Plaintiff? in irvor,  ) a — 
te ¢ 4 © i ; f\ 65 LA 
\ & it uaF «3 ; Ae € x 2 
‘a 


MR, JUSTICE BAKER DELIVEHED THE OF INION OF THE COUT, 


Thais writ of errcr is prosecuted to reverse a 
judgment for $100, valance claimed by plaintiffs from de- 
fencant Heoper on a verbal agreement to put a sewer, catch 
basin and water closet in e building of defendant for 7110, 
and for $40 for extra work not included in tne agreenent, 
on whien defendant had paid $50, 

The contention of plaintiff in error is tnat 
the soil pipe waa not placed in the proper place and that 
no extra work was done by plaintiffs, Tnere was no agree- 
ment or order of the defendant as to where the soil pipe 
was to be placed, The testisony ia conflicting, end we 
think the Court might properly find from the evidence 
that there was $100 due from defencant to plaintiffs, and 
the judgment is affirmed, 


APF IREED, 
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THOMAS MeGIVERN, 
Defendant in srror, 
BRROR TO BUNICTIPAL COURT 
ve, | 
' UP CHICAGL, 
BLIZABPTH P&P: ili, 
Slaintiff in irr¢ 


aay 195 1.4. 343 


MA. JUSTICE BAKER DULIVEREDR THY OV INION OF THE CouURT, 


Tais writ of error brings in review « judgment 
for the plaintiff, seuivern, agoinst the defendant, Fliza- 
beth Parkhill, in forelvle detsiner entered on a uirected 
verdict for the plaintiff. ‘The question presented is; 

did the Court err in directines a verdict for the plaintiff? 
In deciding this question the evidence agst favorable te 
the defendant is to be taken as true and inferencea drawn 
from such evidence most favorable to the defenuant that can 
be fairly draw therefrom, 

SG Defendant was in possession of the premises in 
question under a written lease executed by plaintiff and by 
her, for one yoar ending April 30, 1914, UGhe testified that 
in earch or April of that year defendant asked her if she 
wanted to stay another year, and she said yes, she wanted a 
lease for three years; that plaintiff saiu that he cid not 
want to make a lease for more than one year, but then ssid, 
"} will give you a two years lease," and that she said “All 
Fight"; that defendant delivered to her ay 1st duplicate 
instruments in writing in the form of leases of the premises 
for two years, in the body of which plaintiff is named as 
lessor and defendant and her husband, i, J. farkhill, os 
lessees, wiiich instruments had not been signed by any one; 
that she and her hugband signed said instruments about o 


week after )}ay lst; that she kept said instruments in ner 
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possession and did not tell plaintiff that she or her husband 
had signed the same until July 28, when plaintiff served her 
with a notice in writing that he had elected to terminate her 
lease of the premises, her lease and tenancy to terminate 
August 31, and notifying her to surrender possession of the 
premises to him at the close of that day; that she then said 
to plaintiff, “You can have your leases; they have been 
Bigned." She gave as a reason for not informing plaintiff 
that the instruments were signed and returning the same to 
him, that she was waiting to see what he would do about di- 
viding the store, and admitted that the dividing of the store 
and the leasing to her of one half of it, was discussed be- 
tween her and plaintiff after hay ay Such conversation tends 
to show that defendant did not consider the instruments de- 
livered by plaintiff to her as a lease of the premises for 
two years, 

When a lease contains mutual covenarts and is 
executed by the lessor only and is delivered to and accepted 
by the lessee, the lessee is bound by its terns; but here the 
instrument which was delivered to defendant was not executed 
by the lessor, and the case is not wituin the rule above 
stated, 

The testimony of defendant clearly shows that 
she retained possession of the premises in question after 
April 30 under a verbal promise of piaintiff that she should 
have a lease for two years, his agreement was void under 
the Btatute of Frauds, and thereby she became a tenant from 
month to month, Creighton v, Sanders, &v Ill, 543, The ine 
struments delivered to defendant were not executed by plain- 
tiff and he was not bound by such instruments, and the agree- 


ment of lease was not taken out of the Statute of ‘raudas 


thereby. Part performance does not at law take a case out 
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of the Statute of vrauds, Leavitt v, Stern, 159 ill, 562; 
Creighton v, Sanders, supre, 

The view most favorable to the defendant that 
can be taken of the delivery of the unsigned instruments on 
May 1, isa that it amounted to an offer on the part of plain- 
tiff to lease the store for two years, She did not notify 
plaintiff that she had signed or accepted the lease until 
July 28, and then only upon plaintiff delivering to her a 
notice terminating her tenancy, which, in legal effect, 
amounted to a withdrawal of nia offer theretofcre made to 
rent her the premises, 

“An offer may be revoked or withdrawn at any 
time before it iu accepted and acceptance communicated to 
the party, for, until then, there is neitner apyreenent or 
consideration, 9 Uyc. 2&4, 

An offer once mode is not to be regarded as 
open for the acceptance indefinitely, if no time for ac- 
ceptance is fixed by the terms of the offer, and acceptance 
is made within «a reasonable time and before revocation, it 
completes the contract; but delay in acceptance beyond a 
reasonable time causes the offer to lapse and a subsequent 
attempt to accept is of nv legal effect. No formal with- 
drawel of the offer is necessary, if it remeins uneccented 
after a rensonable time,” 1 iage on Contracts, Ch, 646, sec, 
58; Trounstine & Co. Vv. Sellers, 35 fas, 447; 9 Cyc. Z9Y, 

The signing of the instrusents by defendant 
and retaining the same in her pessession wee no sore than 
a mental assent. There was no act of acceptance until July 
28, vut, according to her testimony, she informed defendant 
that the instruments had been signed, and tuis was not withe 
in @ reasonable time. when the offer wae not accepted withe- 

a. 
in em reasonable tine, plaintairr was at liberty to regard the 
offer as rejected and to make other disposition of his prop- 
erty. 

}laintiff in error also contends that the jyudge 
ment should ve reversed becouse ii, J, iarknill was not joined 
as a defendant; but this contention cannot be sustained, The 


verbal agreenent was between plaintiff and defendant aione, 


There is no evidence that H. J. isrkuill was in possession, 


2 
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and he was not a necessary or proper party to the suit, 

We think that on the evidence in the record, 
the Court did not err in directing a verdict for tne plain- 
tiff, and the judament is affirmed, 


AFFIRRED, 
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OF COOK COUNTY, 


CLARENCE D, MOON et al., ) 
Appellees, 
1 PELPTAL FRGK BUFF RIOR COURT 
Vie \ ) 
) 
) 


4 
KINZER CONSTRUCTION COMPANY, 
a corporation, i 
Appellant, 


1951.4. 347 


MR, JUSTICE BAKER DELIVERE)) THE OFINIGN OF THE COURT. 


This is an appeal by the Kinzer Construction Com- 
pany, defendant, to reverse a judgment recovered ageinut it 
by appellees, the surviving partners of the late firu of 
Moon & liale, for 97646.67., February 1, 1905, the hinzer 
Company entered into a contract with the Chicago Southern 
Rallway Company to vuild certain parts of its railroad be- 
tween Chicago Heights and the Indiana State Line+ February 
14 tne Kinzer Company entered into ao contract in writing with 
the firm of T,. KE, Hill Company to do the concrete work between 
the points above mentioned. April 18 the Hill Company ene 
tered into a contract in writing with Koon & Hiale to haul 
the materials to be used by the Hill Company in the performance 
ef their contrsect with the ‘inzer Company, *oon A Lale began 
work April 22. Their contract provided that they should be 
paid 85 per cent of all work done up to the &th of eacs month 
on the 20th of the month, end the remaining 15 per cent on th 
completion of the worke There is no mention-of eatimutes in 
the contract, but the Hill Company gave Loon & ale eatinates; 
the first for the work done to June 1l, and tne second for the 
work from June 1 to July 1; the third for the work done from 
July 1 to August 1; the fourth for the wore done from August 


1 to September 1, 1905, 
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The right of action of oon & Hale agsinst the 
Kinzer Company is based on an alleged verbal contract be- 
tween Noon & finle and the \inzer Company, mode during the 
first week of June, 1905, whereby the Kinzer Company agreed 
to pay Koon & Siale for the work they had contracted with the 
Hill Campany to do. It is based on the testimony of plain- 
tiff Hele, who testified that in the first week in June he 
and his partner, Woon, went to a place where a bridge was to 
be built over the Kankakee liver ond there accidentally met 
Thomas “, Kinzer, the presicent of the Kinzer Company, and 
that Kinzer asked who they were. ‘oon died before the trial, 
Hale testified to the conversation, and Kinzer testified that 
no such conversation occurred; that he dia not meet Koon and 
Hale at tne time or plsee testified to by Hale, Hale testi- 
fied that he said to Kinzer that plaintiffs had received no 
money and no estimate on the work since they started, and 
were dissatisfied and were going to throw up the work; that 
Kinzer asked them not to do that; said if they threw up the 
work it would delay it, “and for us to go wlong and do the 
work the same as we hed been and he would pay us,” 

fhe first contention of appellant is that no such 
verbal contract between plaintiffs anc defendant ag plointiffs 
alleged was made, was ever in fact made. ‘This contention, if 
Bustained, is fatal to plaintiffs’ right of action, for their 
right of action against defendant is based on such alleged 
verbal contract. As to the conversation in which suci. contract 
is alleged to have been made, the only witnesses were ale and 
T. W. Kinzer, the president of defendant Compmny, and their 
testimony, as has been said, is in direct confiict. We do not 
regard the testimony of Clapper as of any considerable value 
asp corroborative of the testiwony of jiale. it was that he met 


Kinzer on the road soon after June lat, and }inzer said, "There 
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would be no renson for ue hanging back or taking our teama off 
from the work; that he had"resumed the responsibility now, and 
we could geo ehead with our contract witi: confidence.” ‘There is 
no pretense that the inser Company was respongible to koon & 
Hele, vefore the making: of the alleged verbal contract, and 
there was as to them no responsibility for the iinzer Company 
to resume, 

To sustain their cause of action, plaintiffs were 
bound to prove that defendant made & direct promise to plaine 
tiffs to pay then for hauling the material they nad contracted 
with the Hill Company to haul at the price agreed on between 
Plaintiffa and the Hill Company. In determining whether such 
Qa promise was sade, we must look not only to the testimony as 
to verbal statements, but to the facts and circumstances sur- 
rounding the parties at the time and their Subsequent acts and 
conduct, ‘The inser Cosipany had a valid written contract with 
the Hill Company to do their hauling and had no knowledge or 
information as to the terms of tie contract between the jiill 
Company and plaintiff. Under such circunstancesa, it seeus ine 
probable that Linzer for the defendant would make an agreement 
with plaintiff that tney should do the work the Ainzer Company 
had contracted with the Hill Company to do, without the knowle 
edge and consent of the Lill Company, and agree to pay then the 
amount which would be due them under their contract with tne 
Kill Company, 

The subsequent acts ana conduct of plaintiffs are 
dnconsistent with their claim that the defendant promised dure 
ing the first week in June to pay them for the hauling tney 
had contracted with the Hill Company to do. in place of re- 
porting to the defendant company the amount of wor tney had 
done and getting their pay from that Company, they obtained 


estimates from the Hill Company and orders of the jill Company 
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on defendant for the amount shewm to be due on such catimates, 
and took the orders ani estimates to the defendant, and were 
given checks for the mmount cf such orders, ‘the contract bee 
tween the defendant and the Railway Company provided that 
estimates should be made by the Railway Gompany each month 
for the work done durins the preceding month, wnich should 

be paid on or before the léth of cach month, Zhe contract 
between the Kinzer Cowpany sand the ill Company provided that 
each month estimates should be made by the sinzer Company's 
engineer of the work done during the preceding mentnh, wich 
should se payseble on or before the létn of the month, flain- 
tiffe obtained estimates frow the ill Company, mede in ace 
cordance with their contract witn the Kinzer Company, and 
presented them for payment at the time fixed by tne contract 
between the hinzer Company and the Hill Company, 

June 19, 19465, three weeks after tne alleged 
contract between soon & fiale and the Sinzer Company, Hale went 
to the office of the Hill Company to get his estimate. it 
was given te him and with it an order on the \inzer Company, 
Bigned by the Hill Company, for the amount due oon & liale 
from the Hill Company, §1224,47, a3 shown by the estinate, 

The order directed tnat the payment be made and charged to 

the T, E. Hill Company account, which was donee ‘The office of 
the Hill Company and that of the hinzer Company were in tne 
same building, and kil] took iale to tne office of the .inzer 
Company and introduced him to Thomes #, [inzer, the president 
of the Kinzer Coupany, as he testified, for the purpose of 
identifying Hale ao that ne could get nis order paia, kale 
admits that he was then introduced to .1nzer, The estimates 
for June and July were collected by .oon & Tale in the sane 


manner; for each they received an order of the Hill Company 
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on the Kinzer Company for the amount shown to be due by the 
estimate, and presented the same with the estinate to the Kin- 
zer Company and for it received a check cf tne Sinzer Company, 
In September the Hill Company was in financial trouble and the 
voucher for August, which should have been paid september <Cth, 
was unpaid, and that day a receiver was appointed for tne 
Hill Company. Hale testified that the contract of the Hill 
Company with Koon & iiale was not cancelled, and there is no 
evidence tending to show that it waa cancelled or abrosated, 
Other evidence in the record tends strongly to 
show that the contract of the Hill Cowpany with oon & Kale 
remained in force, and tiat they alone were goncerned with 
the hauling of the material that Woon & Hale nad contr cted 
with the Hill Company to haul. June le, 1905, Koon & Hale 
by letter advised the Hill Company of the number of cara of 
material that were required to keep their force busy. June 
27, Moon & Hale again wrote the Hill Company about the proe- 
gress of the work. July 25, Moon & Hizle sent the Hill Come 
pany a check for car service aii asked the hill Conpany to 
see if the amount could not be rebated to them, August 14, 
by another letter, Moon & Hale advised the hill Co: pany of 
the progress of the work end asked them for a full supply of 
material and requested July estimate early so tney could set- 
tle with some of the contractors who were conpleting tneir 
work, Geptember 12, hoon & Hale wrote the }ill Company that 
they would return e@ grading plow end asked the Hill Company 
not to make a deduction from their estinate fur the plow, 
Moon & Hale made a contract «ith one Wilder to 
dco a part of the work they had agreed to do by their contract 
with the Kill Company. Wilder brought wis suit againat boon 


& Hale in Lake County, Indians, to recover the smount due 
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him from Koon & liale for work done under his contract, and by 
change of venue the case went to icnigan City for trial, it 
was there tried in December, 1905, In that case both Hale 
and Clapper testified that the nauling done by Noon & Hale 

was done under their contract with the Hill Company, and 
neither of them mentioned or referred to the hinzer Company 
or to any contract with that Company, Hale further testified 
in that case that Koon & iwle received estimates of the «mount 
of material hauled eaci month; that these estimates covered 
their entire contract with tne Hill Company "from one end to 
the other"; that he told Wilder that he was getting up a final 
Claim, so that he could file it at Nomence or Kankakee and 
protect their rights against the Railway Company. lkoon & Hale 
filed a claim of lien against the Asilway Company in Mankakee 
County October 5, 1905, and the attorney who filed the claim 
testified that he had a conversation with Acon of hioon & Hale 
with reference to filing the claim, 

Plaintiffs also made 4 claim of the amount due 
them for hauling against the receiver of the Hill Company and 
also in a bankruptcy court agsinst the Kill Company, ana from 
their acts and conduct it clearly appears that their business 
dealings were with tne Kil] Company only, and that the claim 
against the Kinzer Company was on aftertnought; that they 
regarded the contract of Moon & Hale with the iiill Company 
as in force, and their claim for na.ling done as o clain 
against the Hill Company, and it was not until they had failed 
to collect from the iiill Company that theymade aclaim against 
the Kinzer Company, ‘That claim was made in tuis suit, wiich 
was brought June 2, 1908, 

Our conclusion from a careful exauinstion of the 
evidence in the record is, that tne evidence fails to show a 


contract between the Kinzer Company and hoon & Hale, by which 
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plaintiffs agreed to pay oon & kale for nauling the materials 
eaid firm had contracted with the Hill Company to haul, or 
any promise by the defendant to pay said firm for such haul- 
ing, and the judgment will therefore be reversed, 


RAVERSED, 


(Over) 
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636 = 20974 PINDINGS OF FACT, 


The Court finds as facts in this cnse that the 
record does not show a contract between the defendant Com= 
pany and the firm of Moon & Hale, of which firm the plaine 
tiffs are the surviving partuers, by which defendant promised 
to pay said fins for hauling the meterials which said firm 
had contracted with the firm of Hill & Company to haul, or 
any promise by defendant to pay said firs of Noon & Hale 
for sueh hauling, 
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T. W. SCHULZE, doing business 
asp T. W,' Schulze & Company, 
Defendant in Lryor, 


ee ee eee 


ERROR TO RUKICIPAL 
Ve. 
CUUMT OF CHICAGO, 


nicer 19 oO 1.A. 348 


ee ee ee 


J. S. PARRISX, 
Jlaintift ir 


BR, JUSTICE BAKER DELIVARRED THE OPINION OF THA COURT, 


This is @ writ of error prosecuted ts reverse 
a judgement for $92.50 for commissions claimed for negotinting 
for defendant an exchange of certain real estate for other 
real estate owned by Laura Jensen, ‘The defendant in error 
has not seen fit to file a brief. 

The affidavit of claim is for “the usual, or- 
dinary and customary brokerage commission,” etc, “here is 
no evidence in the record that the commissions charged and 
recovered are the usunl broker's commissions for negotiating 


an exchange of real estate; but the testimony for the plain- 


tiff wae that there was a special agreement ae to the rate 
of commissions to be paid, 

The contention of defendant, supported by his 
testimony at the trial, wos that tuere was on agreement be- 
tween him and the plaintiff that he phould not pay any cone 
missions, but plaintiff would get his couisesions from the 
other party to the exchange. jlaintaff denied that any such 
agreenent was made, rhe Court stopped the defendant while 
he was on the witness stand, and announced his finding and 
judgment for the plaintiff. The defendant objected and 
stated that four witnesses for defendant had been sworn 
and would testify tnat ihillips, whe testified tiat he 


procured the contract of exchange, stated that no comuise 
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Slone were due from defendant, fut the Court refused to 
permit the witnesses to testify and refused to permit dee 
fendant to continue his testimony, and agein announced a 
finding and judgment for the plaintiff, anda defendant ex= 
cepted, 

We think the Court erred in wid: ruling and in 
@iving a judgement for tne plaintiff, ana the judjment is 
reversed and the cause remanded, 


REVERSED ARD REMANDED, 
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CITY OF CHICAGG, 
Defen 





t in Frror, 
ERROR TO BRUNICIPAL COURT 
VS. 
QW CHICAGO, 
JOSHIH SMITH, 


Pa 


5 & / ae T / ° 
Af we VU 1A. 5 4 9 
BR. JUSTICE BAKER DELIVERED THR OFINION OF THF COURT, 


This writ of error brings in review a judsment 
of the Lunicipel Court assessing a fine of {20U against 
plaintiff in errer Smith for a violation of Section ZULzZ 
of the Kevised tunicipal Code of Chicago. The transcript 
filed is of the common law record only, Theat record shows 
thet the defendant appeared, filed & written waiver of a 
trial by jury, submitted the cause to the Court, and entered 
into @ recognizance to appear for trial; that he did a; pear 
and the Court heard the evidence, found tie defendant 
guilty of se violation of the ordinance mentioned in the 
complaint, and assessed a fine against him of Yeu, 

The defendant having appesred and submitted 
the cause to the Court, the fects relating to his arrest are 
immaterial, ‘YThe question submitted to the Court was whether 
he was guilty as charged in the complaint, The complaint is 
not a blanket complaint, as contended by plaintiff in error, 
It charges only that defendant "did make, aid, countenance 
and assist in maxing an inproper noise, riot, disturbance, 
breach of the peace and diversion tending to a wvreach of 
the peace," and this is a charge of a single offense only, 

The record isa free from error and the judgment 
is affirmed. 


AFFIRMED. 
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LORD & THOMAS, a corporation, 
Appellee, 






AIPFAL FROM SUPERIOR COURT 
vs. 
} OF COOK COUNTY, 
DAISY X,. HAHN, Executrix of the 
Wil) and Estate of Larry ¥, Hahn 
deceased, 
4 Appellant, 


fy. vA 


MR, JUSTICE HOLDOM DELIVERED THE OFINION OF THE coUKT, 

Harry W,. Hahn, the defendant in this action, 
has since the perfecting of this appeal died, and his death 
being suggested of record, nis executrix has veen by order 6 
of this Court substituted as appellant. 

Harry W. Hahn guaranteed a@ certain contract be- 
tween Lord 4 Thomas, a corporation, the appellee here, and 
the Sanitery Drinking Cup Company, On this contract suit 
was vrought in the Superior Court and a judgment rendered 
in favor of appellee and against the Sanitary Drinking Cup 
Company for $1452.48, from which judyment an appeal was 
prosecuted to this Court, and in that uppeal the judgment 
of the Superior Court was by this Court affirmed. The 
Opinion on that appeal can be fgund in 191 111, App. 150, 
where al) the essential fects touching the validity of the 
contract guaranteed by Harry |, Hain and the Llisbility of 
the Sanitary Drinking Cup Company thereunder sufficiently 
appear, 

The question for our determinntion in this 
case is the liability of liahn, the guarantor of the cone 
tract involved in the lord 4 Thomas case, supra. The 


guarantee is in tne following words: 
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"Chicago, Nov, 15, 1911, 
Lord & Thomas, 
Gentlemen; I guarantee the acct, of the Jcenitary 
Drinking Co, of [lls, to the maximum amount of twenty-five 
hundred dollars", and it is signed "Harry “, Hahn," 


a Tt is not denied that Lord & Thomas declined 


to enter into the contract with the Drinking Cup Company 
unless it was guaranteed, and liahn voluntsrily offered to 

be the guarantor, and being Gecretary and Treasurer of the 
Company he was naturally interested in its success, and the 
scheme of advertising contenuplated by the contract was at 
the time considered to be & means to bring mbout that ena 
It is urged, however, tiat this is not a guarantee of the 
contract, but simply of the account of the Cup Company. 

The only account between \.ord & Thomas a the Cup Company, 
go far as the record shows, is the one orising under the 
Contract between them. it is also said that the guarantee 
4s without any independent eonsideration moving to ; nnn, 

The consideration for tlhe guarantee was the execution of 

the contract by Lord & Thomas, as tnuey had refused to execute 
it without a guarantee, This is a sufficient consiceration, 
The difference in the dates of the contract ana the guaranty 
is of no controlling importance, The contract was executed 
in faith of the promise by hahn to gusrantee it. 

Joslyn v. Collinson, 26 {1]. 62, nas no appli- 
cation to the case at bar. The Joslyn case was one of a note 
made and delivered by the maker to tne payee, which made a 
complete transaction, Subsequently the note was ,uaranteed 
without any consideration movin, to the ,uarantor, \ii0 Was a 
stranger to the original transaction; while the cup contract 
in question was executed in fait of the promise of Hahn to 
guarantee it, His verbal promise followed by operation of 
law related back to the date of the contract, 


The judiment of the Superior ‘ourt being witne 
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out error, and Harry ¥, Hahn having died, as sbove recited, 
there will be judgment here for $1807.56, tne amount of the 
judgment below, with interest at the rate of 5 per cent 
per annum from December 22, 1910, the date of tne judgment 
in the trial Court, with costs here and below against Daisy 
K, Hahn, executrix of the will and estate of Harry ¥,. Hahn, 
deceased, to be paid in due course of the administration 
of said estate, 

JUDGCHENT EERE FCR ATI ELLER 


YOR ¥1807.566. 
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ISAIAH R. CLARK et al., 
Appellees, 
\ i MAJ. ROB GUESHIOR COURT 
Vs. : \ 


‘. OH COOK COUNTY, 
ROSALIE A, SELFYKIDGE et «al., 
Appellants, 


ee ee Oe Oe 


KR. JUSTICE HOLDOK DELIVERED THi OF LNION OF THE COUT, 


These cases present the same questions that are 
presented in case No, 2U924, ante p. and were submitted 
on the abstracts and briefs filed in that case. For the 
reasons stated in the opinion in that csse the judgments 
in these cases are reversed, but the causes are not remanded, 


RUVERSED. 
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WAITED STATSS BREVING COMPANY 
OF CHICAGO, (a sorporation), 
Defendant in xrror, 
ERHOR TC 


V8. ? 
Zé 


ij 


f 
Plaintiff in “rrer. 
* 


a 


MUNICIPAL COURT 


OF Ch! ic aGoe 


mre TA 
LA = \ i 
oF J i sThe 3 6) 59 


BR. JUGTICHN HOLDOM DELIVSRE!) TRE OF INION OF TRE CCURT,. 


JO¥ POCHEK, 


This is an setion ef forcible detainer in which 
Plaintiff recovered a judgment for the possession of the 
premises set forth in the complaint, and defendant sves out 
this writ of error end seeks a reversal of thet judgment. 

Defendant wae tenant of plaintiff under « written 
lense which expired by ite terme Cetober 31, 1714. Ocfendant 
held over after the termin»tion of the lease end disputes 
the title of his Landlord, «amd nets up title in a third party 
as his defence, The evidence proffered to support this 
defense was on motion of plaintiff exeluded by the trial 
judge, who directed « verdict. This action of the court is 
asuigned for error, 

The action of forcible detainer is an action ine 
volving solely the question of the right te the possession of 
real estate, it is admitted for defendant that it is well 
settled as the law of this state that a terant can neither 
deny nor attack the title of hie landlord. However, it is 
also contended by defendant that there is an exception to 
this rule which allows of a tenant showing thot the title 
of his landlord has terminated. This contention while well 
taken, is not applicable to this case, but only to couses 


in which property titles may be tried. ‘The cases cited by 
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defendant in support of his contention are not of the same 
character as the case at bur. 

The rule that a tenant cannot challenge the title 
of hie lendlord has been promulgated uniformly hy our courts 
from an early day in the judicial histery of our state, come 
mercing with the case of Fortier v. Ballance, 10 11). 41 and 
continuing to the comparatively recent cove of Meier v. Hilton, 
257 Ill. 174. Im the Fortier cuse supra, the court say:e 

"The principle that a tenant cannot dispute his 

landlord's title, applies with peculiar force in this 
case, aid it is wholly immaterial in cases of forcible 
detainer, where the relation of landlord and tenant 
exists, whcther tne tenant or he to shom the tenant 

has surrendered the premises, which is the same thing, 
show title or not, ‘The object o* this proceeding is 
not to try the title to the land, but to enable the 
landlor’ to regain the possession of the premises after 
the termination of the leave, cither by forfeiture, as 
in this case, or by the effiux of time, * * * These 
cases fully establish the doctrine, thet a tenent is 
not permitted to show in this summary proceeding, that 
his landlord's title has expired, or that some third 
person hac the right to the possession. He muxt first 
surrender up the possession to him from whom he received 
it before he shall be permitted to say that his landlerd 
has no longer a right to retain it.” Merki v. Nerki, 
212 Ili. 121; Kiphey v. Luke, 106 Ibid. 395; jeiger Vv. 

In Neier v. Hilton, supra,it was held thot an action 
of forcible entry end detainer is 2» summary statutory proceed- 
ing for restoring the posseasion of isnd to a person who is 
wrongfully kept cut or has been wronsrully deprived of the 
possession in the particular cases mentioned in the statute; 
thst such action in posasssory only and the question of title 
cannot be tried. 

Personal property is not the subject of an action 
of fercible entry and detainer. While personal property is 
sought to be recovered by the complaint on file, that phase 
of the case was not presented by plaintiff to the trial court, 
except that ouch personal proverty is described in the lease 
between the parties found in the record. The judgment 


challenged is for the possession of the premises demiscd by 
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the leane ond not for the personal property also ‘evcribed 
in the lease as being in and upon the demised premises, As 
the judgment which we are ask:d to reverse 18 for the 
possesasicn of the premises alone, the refercnce in the 
complaint to personal property may be regerded as surplusage, 
and we 50 treat it. 

Tae judgment of the Nunicipal Court being free 
from roversible error, is affirmed, 
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ALEFRT A, NEWNAN, 
Appellee, 






AYV DAL PROM KUNICIPAL COURT 
V8. 





OF CHICAGO, 
NEWMAN CLOCK OONPANY, 


ee ee ee 


*,, vA 1 9 5 TA. 3 4 3 


eee 
BR. JUSTICE BARNES DELIVERED THE OFINJON OF THE COURT, 


this appeal is from a judgment in favor of the 
plaintiff, the appellee, in a suit brought by him to re- 
cover installments of salary Glaimed to be due from de- 
fendant, the sappelinant, under a written contract, 

In a prior action brought to recover other 
installments claimed to have been previously due under the 
same contract, plaintiff obtained a judgment which, over 
defendant's objection, was received in evidence in this 
case on the theory thet it was an adjudication of the ques- 
tion of defendant's liability under said contract. Sut 
since the rendition of the judpment in the present case, 
the judgment in the prior case has been reversed by the 
Supreme Court, (268 111. 426), holding as © matter of law 
that: the acts of the plaintiff shown by the record in that 
cage amounted to a breach of his agreement which by the 
terms of the contract released defendent from liability 
thereon for said salary, 

In view of that decision appellee confesses 
error in the admission of ssid prior judement in evidence, 
consents to a reversal] and asks that the ceuse be remanded, 

But as an inspection of the record before us 
discloses proof of the same facts upon wiics the cuprene 


Court held there could be no recovery on the contract as a 
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matter of law, thus necessarily precluding recovery in the 
present case, appellant urges that the judgment must be re- 
versed without remanding, snd to that end requests consid- 
eration of the error assigned to the overruling of its 
motion for a directed verdict in its favor, We think ap- 
pellant rightly insists that the confession of error does 
not preclude consideration of olher errors not confessed, 
(Sun Ins, Co. vs, White, 50 fac, (inn,) 546). Ags there 
could be no recovery in law on tie undisputed fects, the 
motion for a directed verdict should nave been allowed and 
there should be a final disposition of the case here witi- 
out regnrd to the error confessed. ‘The judement will ac- 
cordingly ve reversed without remanding the cause, 


REVERSED. 
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FANAGIOTIS ZISINATOS and 
ANDREAS GALINEAS, 

Appellees, 
Ar] FAL ¥ROR KURICIPAL 
vs, 
COURT OF CHICAGO, 


See 


RA. JUSTICH BARNFS DELIVERED THE CFIXNION OF THE COURT, 


CONTINENTAL & COMMYRCIAL 
NATIONAL BANK and AWTON J. 
CERKAK, Bailiff, hunicipal 
Court of Chicago, 


ee ee ee re eee See Se 


Appellants, 


Defendants below prayed and were sliowed an ap- 
peal from a judgment of the Municipal Court of Chicago rene 
dered in a proceeding for the trial of the right of property, 
whien is a case of the fourth class, (Municipal Court Act, 

UAB ALY 
Sec, 2, SGubdiv. fourth {al 2 Appellee moves (1) to strike 
from the record the bill of exceptions filed herein and (2) 
to dismiss the appeal for want of jurisdiction of this court 
to entertain it. 

The judgement was entered and an appeal prayed 
and allowed July 24, 1915, and the order included a provi- 
sion allowing sixty days for filing o bill of excevtions, 

On September 15, 1915, the time was extended thirty days, 
and pursuant thereto the document in questien was filed 
October 28, 1915, 

As it is a fourth class case nnd the extension 
of time for filing the document was not allowed within 
thirty daya of the entry of judgement, the motion to strike 
presents the identical question that was before the supreme 
Court in Lasser ws, North Cerman Lloyd Jteamship Co., 244 
Ill, 570, where it was held that the Nunicipal Court had no 
power to make such an order in a fourth class cise after 
thirty days from judgment, (See also Wurlitzer v. Dickinson, 


247 id. 27). that decision makes it our duty to strike such 
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document from the record, 

As to the other brancn of the wotion, it is 
enough to say in the language of our supreme Court, "The 
general rule that a right to an appeal is purely statutory 
has been settled beyond controversy,” (Drainage Commis- 
sioners, etc, vs. Harms, 238 111, 414-416), and where the 
General Assembly has not provided for any appeal from judge 
ments of the Municipal Court none can properly be allowed, 
(People vs, Gartenstein, 246 111, 546-553). <As neither 
the Municipal Court Act nor any other act gives the right 
of appeal from judgments of the Vunicipal Court in cases of 
the fourth class, (see opinion filed Cctober &, 1915, Cen, 
No, 20862, Isreelstam vs, United States Casuslty Co,), the 
motion to dismiss the appeal must also be allowed, 


AYPEAL DISKISSED. 
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CITY OF CKICAGO, 
jefendant in F¥rro 


Ws. 
CF CHICACC, 
SAMUEL ISAACGOR, 
ble nvitt in 
‘y 


) 
} 
} ERROR TO MUNICIPAL COUR? 
} 


- 


i 195 1.A.376 


WHR, FRESIDING JUSTICE MeSURELY 


DHLIVERED THE CPINION G¥ THY COURT, 


Thie is a motion to strike from the reocrd the 
decument cnillec the bill of exceptions, ani to asfirn tne 
judgment of the Municipal court. 

The document is simply tne recital that on the 
trial witneevas were sworn and exavined in court; neither 
their nemes nor anything they said is given, Yuere is then 
&® statement that the plaintiff further introduced in evidence 
a certain ordinance of the city of Chicago, fcllowed by what 
Beems to be a copy of an ordinsnce; then @ stetement that the 
court pronounced judyment against the defendant, tnat thia was 
objected to and the entry of tne judgment objectea to; that 
a motion was made to vacate the judement and for a new trial, 
and = motion in swrrest, all of wuich were ruled upon adversely 
to defendant, The certificate of tue triai judge says that, 
“tne within bill of exceptions contains oll tne questions of 
law raised and decided in tne woove entitled cause," 

This document is not a “correct statesent * * * of 
toe fects eppearing upon the trial and of all questions of 
law," nor is it "a correct stenographic report of the pro- 
ceecgings at the trvial," as prescribed by section <s of the 


kunicipal Court act, chapter 37 illinois Statutes, Defendant 
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concedes this, bul sayu it is “in the form of wie coumon law 
bill of exce; tions,” and iv sufficient to bring in review 
"points purely Legal in tieiy @spect, irrespective of the 
evidence,” 

Tue rigut to have a judwuent of the hunicipal 
Court reviewed is statutory, and we find nothing in the 
etatute referred to wiich permits tie wadusion of the evie 
dence, eituer in a correot atealewent oF tie stienographis 
report. There is language wiich affirwatively directa 
the presentation of tne evidence to the reviewing court. 
in the cnses cited by Gefeindant the document Tiled purported 
to contain all the evidence submitted om the triai, Tie 
document before us contains no evidence wauatever and cannot 
be, as Gontended, “equivalent to a stenographic report.” 
The statute provides tint the stenogrephic report mey omit 
certain proceedings “other than the evidence,” This nega- 
tives uny argument that the evidence may be omitted. for 
the reasons above indicated the (document called the bill of 
exceptions is stricxen frum the record herein, 

fhe errors assigned on the record are without 
merit, and the Judgment is affirmed, 


APF LIKED. 
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CITY OF CiICAGO, 
' Defendant in ‘rror 
ARHOR YO 


VBe MUNICIPAL COURT 


OF G { ICAGOe 
SAMUEL ISAACSON 


amie HO51A.377) 


WRe PRESIDING JUITIC’ NeSUA SLY 


DELIV:RED THE OPINION OF TH COURT, 


This is a motion te strike from the record the 
document called the bil of exceptions ond to affirm the 
judgment of the Municipal Court. ‘he facts and reasoms 
therefor in this case are identical with those in No, 
21492, in wich we have this day omtered an order and 
filed om opinion. For the reasons stated in that opinion 
the motion to strike will be allowed in this case and the 
judgment affirmed. 


APP IRWKD. 
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Liu LIYGoOWdssI, i 
Plaintiff in krror, } 





‘ 
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ERROR 76 SUFMRICR COURT, 


vs. \ J 
\ f COOK COUNTY. 
MORELAKD & CO, 7) 


PS 
f 


befendat in krror. / 
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rs 


ee" FORTAL. 8VY . 


LA. PRESIDING JUSTIC“N ResvURELY 


DELIVERED THE GPINICN OF THE COURT. 


}laintiff, employed by defencant in a building 
under construction, while valking aecress some uncovered floor 
joists fell, receiving injuries, He brought suit, alleging 
that a joist on which he ctepped had turned, veing insecurely 
fastened, thus causing nin to fall. Trini was hed, and upon 
@ verdict of not guilty judgment of nil capiat was entered, 

ilaintiff says that liability was estpblished 
by tne evidence, At the time of the secidentthe wad 41 years 
old, with 15 yeers' experience wor:.ing on buildings, le nad 
worked on the present building four or five months as a general 
laborer corrying brick, etc” He testified taat he was ordered 
by the foremen to carry bricks to a bricklayer; that to reach 
the bricklever it was necessary to aross on floor joists 
which were uncovered, and plaintiff seid to the foreman that 
planks should be laid on the joiste over wiich he could valk, 
but the foreman said thie was unnecessary; that as plaintiff 
stepped on a joist it “wabbled" and he fell, vtriking his side 
on the edge of the joist. on the contrary there was sufficient 
testimony to cause the jury to believe that nothing was said 
by plaintiff or tie foreman about planks; that piaintiif was 
thevoughly experienced in walking cover uncovered Joists ond 
that that was the customary thing for workmen to do; that 


the joist in question was not loose and did not “wabble*; other 
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workmen hed walked on it and uoticed nothing wrong with it; 
that plaintiff fell because he stepped on » mertar board ly- 
ing on the joists, which tipped, Y-rhe verdict of the jury was 
wel] within e@ reasonable view of the evidence, 

in this court plaintiff for the first time 
elaina a violation of section 1 of the socalled “structural 
Act" of 1967, chapter 46 [llinois Statutes. This section 
covers the construction of scaffulcs, noists, cranes, etc., 
and has no application to the facts cuncerning tne present 
accident. The fall of plaintiff had no connection with any 
of the appliances mentioned in this act, 

There is no merit in the criticisms of instruce 
tions on the ground thet they ignored the "structural Act"; 
this act was not in the case, 

The judgment is affirmed, 


AFFIRRED, 
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WILLIAK T. WRICHT, ) 
blaintiff in Error, 


\ 


4 
f) 
) 


ERROR TO MUrICrPAL COURT 

ve, 

OF CRIGAGS, 
JO Hi } . } ODGERS, \ 3 

Defendantez in rrroy. 

\ v 


ad TO5TA. 379 


RR, PRESIDING JUSTICE FeSUREL 


DELIVSRED THE CPINIUN OF THE CouhT, 


in an action of repievin for the possession of a 
dog, the judgsent of the trisl court wes for the defencants, 
which plaintiff says wae not warrented by the eviderce, 

Consideration of the evidence adduced by plain- 
tiff produces nimost a conviction that the dog belongs to 
him, but the evidence on belialf cf the defendasts seems to 
prove almost to a certainty that the dog is theirs, From the 
record before us it is impossible to establish conclusively 
the identity of the dog; the evidence is hopelessly conflict- 
ing. 

In such a sitvation we must be cuided by the 
better oprortunity of the trial court to judge of the credi- 
bility of witnesses, Furthermore, the trial court oad before 
it the dog in cuestion, and was helped by observing and ex- 
anining it to arrive rt a conclusion as to its idventity. 
some of the witneases attempted to deseribe ita marxings 
and physical chorecteristics, which the court could verify. 
Uf course the dog is not ovefore us, 

#e cannot say tnat the judgment of the trial 
court was incorrect; therefore it is arfirmed, 
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JOKANA HALLER, fy 
Defendant in Error, : ) 
¢ ) REYNOR TO BRURICIFAL CCURT 
vs. 3\ f i 
\ a GP CHICAGC, 
Re BK. HOPKINS, \ Z 
Flaintift in Rexey. 


— 1951.4. 380 


bK, ERRGILING JUGTICE ROLURFLY 


DELIVERED THE OPINION OF THE COUNT, 


Srefendant, under a distress warrant eutoeorizing 
him to distrain for rent due from “alter A, Senoica for 
precises "o. <U15 Gest North avenue, seized store fixtures 
whieh Josanna Haller, plaintiff, clnimed be!oncged to her and 
not to cancica, (dhe brougnt sult in repievin anc bad corre 
ment which defendant seeks te have reversed. | The property 
seized consisted of show cnses, cash register and desk, 

The evidence terded to prove that prier to 
Kareh 1, 1909, thie property belonged to  -tto ¢. Haller and 
was used in a drug store owned Gy Him. -n that date by 
bill of sale he conveyed thie property to plaintiff, Lis 
wife, and the bil} of cake was duly recorded in tie ree 
corder'ts office of Govk County. Subsequently ctte uo. Haller 
died. Cn tareh SO, 1Y1l2, plaintiff, who was net a drugyizt, 
made an agreesent with sanoica, who was a Cruggisbt, to rane 
age the drug store at }o, 2013 Vest corth avosur for a 
period ending :arch 51, 1015, which sgreenent wan dubse- 
quently extended for a period of five years. Ay tuis agreee 
gent the stoex and fixtures were lessei to caneica fora 
rental payabdle in wontrly insotellments, Le wne also to ane 
gune the rent of the storeeroom “o, 2.15 Yeat ‘orth avenue, 
The lease of this store-reom to snller (although tne exact 


lessee does not clearly appear) apparently Doving tersinated, 
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a@ new lease of “0, 2015 wae sode by Tabor, Fay et si., 
trustees, ete., wis hed recently purchased the property, te 
Sanoica, This lease was dated Septerber 22, 113, end was 
for a period of about six years, Sunoica was unable to keep 
up his payments to plintiff under bis contract with her, and 
abcut ceptenuber, 1214, by mutual apreenent tris contract 

was tersineated and tne stock and fixtures of tne drug 

store were soved out of 30, 2015 and inte °o, 2:11, & store 
room which she hed leased. Ganoies continued worring for 
her. ‘he distress warrant waa for rent due Ffros Sanoica 
fer Cetober, 1914, of Ho. 2016, but deTencant Belzed the 
property which was in »laintiff's stere, °3. 2081. Ye 

¥rom a consideration of these circumstances we 
beld that the trial Court was justified in finding that 
plaintiff hed beth tithe snd possession of the property at 
the time of the levy of the diatreas warrant. 

Ve do not think that cither the defendant or 
the lendlord was misled into believing that sanoica owned 
the etore fixtures, ine reoord of the bil! of shtie was 
constructive notioe of the ownership, yurthernore /fahe 
landlords, through thelr agent, were infarmed two days bee 
fore the levy that pleintiff ana not sanoica cuncd the 
store, and Sst tre iiue of the levy the defenannt wee spee 
eifically so informed.) “erenunnt actec an tic Luce of no- 
tice that the property (id not belong te snnoica but did 
belong to plaintiff, aad any prior strtements by Sancica 
claiming ownership, even if odcrissible, would neitner pree 
elude plaintiff nor excuse defendant, 

The taxing being wrongful, ne cevroni vas necese 
sory. 

Noth the contract between plaintiff and sanoica 
and the dill of sale to plaintiff were competent as evicence, 


as tending to show plaintiff's title, while the cecument 
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of sale as far as the stoek wae cencernec, yet #6 to the 
fixtures iit was clearly 2» contract of leasing, 

fhe tris} court wae correst in its finacing, and 
the judgement ia affirmed, 
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CLAHKA LUGKOWSKA, 
Defendant in Error, 
vs. 
OF CHICAGC, 
A. KM. GODLEWSKI, 


PRROR YC MUNICIPAL COURT 
) 
Plaintiff in Error, y 


SOK T Q 83 
BR, FRESTDING JUGPICK webUPELY 


DELIVERED THE OF iN1ON OF THE COURT. 


Defendant usks that a judsement of S600 against 
nim be reversed, tie brings before us only the statutory 
record, We cannot know in the absence of a bill of excepe 
tions, atatevent of facts or stenograpniec report what were 
the proceedings in the Sunicipeal Court or what the evidence 
was, 

Defendant says he waa entitled to notice before 
default could be entered aguinst him. @hether or not defend- 
ant received notice would not appear in the atatutory record. 
Grundies v. Kartin, 90 I1]1. 552, We must presume the legality 
of the proceedings unless it affireatively appears that the 
necessary steps were not taken, it does appear in the record 
that the cause came on “in regular course for trial,“® No 
reason appears why defendant could not have appeared in court 
and properly presented any defense he might have, If any- 
thing was omitted to the disadvantage of defendant the bure- 
den is on him to make this omission affirmetively sown by 
the record, 

The verdict and judgment are proper in form 
agsinst the defendant. While several defencants were named 
in the summons only two were served, bul before the case was 
reached for trial it was dismissed as to the other aefendant 
served, leaving the plaintiff in error the only defendant in 


the case, it was not error to allow the plaintiff to dismiss 
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as to one defendant and to amend her statexent of claim, Even 
assuming that this was done in tne absence of notice, by the 
service of summons the defendant was brought into court, where 
it was his duty to be and appesr until the case was disposed 
of, and he was entitled to no further notice, Thie was the 
holding in Niehoff v, reople, 171 111, 245, ond huppe v. Glos, 
251 Ill, 8&0, 

Otner points msde sre not argued, fe do not think 
they have merit, 

Finding no error in the statutory record tie 
judgment is affirmed, 
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| FAUL, CILIS, 
| Defendant \in irror, 


vs. 
COOK COUKTY. 


nv iainesft . oa 19 5 TA. 2 84 


RP, FRESADIRG JUSTICE KoSuRELY 


DELIVERED THE CRINLON OF THE COURT. 


We are asked by defendant to reverse a judgment 
of 2237 obtained by plaintiff in a suit to reeever sioney asid 
to have been deposited by plaintiff in a savings bank operated 
by defendant. | 

That a man named bowel GCilis made deposits and 
is entitled to withdraw the same ia net disputed. ine only 
question is wretner or not plaintiff? is that aan. laine 
tiff has possession of the bank book issued te :owel cilis, 
and teatified that he reecived it when he opened bis ace 
count with defendart; that he ande the deposits and received 
the withdrawals entered in the book; that the signature on 
the identification card was mide by nim, Wilnesses teatitied 
that plaintiff 16 the man to wnom this book was issued and 
who Had an account witli defendant. Vefendant introduced tease 
tisony tending to snow thet the signature of plaintiff was not 
made by the man who signed the identification card when the 
account was opened, - 

Upon consideration of the evidence, including an 
examination of the disputed signatures, we nold that the 
identity of; plaintiff with Lowel Gilis who opened tiie account 
is proven, and the judgment in nis favor was right, 


Covrlaint is sow sade tnnat the court refused to 


hear ergument Of counsel for defendant, althoug: no objection 
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to tiis was made or exception taken upon the trial. we know 
of no law xeguiring the court, trying e cese without a jury, 
to Si sken to erguments of counvel, Gteinke v. Zisner, 191 
Tll. App. 172, 

The request of piaintif? for otututory damnyea 
Will not be allowed, 

Yhe judgment is affirmed, 
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BARGARDTHA SCHULTZ, Administra- 
trix of the Kstate of FREDERICK: 
SCHULTZ, Deceased, 

ylaintiff in ‘rror, 


f 


/ 


RATIONAL BREWING COKPARY, i 


dant in Error, 


YN. S 
eae 


ee 
» PRESIDING JUSTICE MesUuRELY 


ESAROt TO SUPEKIOR COURT, 





} COCK COUNTY, 


1951.A.385 


i ee ee Ree ee See” 


KR 


DELIVERED TH. OFINION OF THE COURT 


This writ of error brings before us for review 
a judgment of nil capiat entered on a verdict of not guilty 
returned pursuant to instructions of the court, 


The evidence on behalf of the plaintiff tended 


ue Neg ete. 


to show ehat Frederick. senults, wiile employed as a barn 
boss and engsged in and about nis dautics near a grain and 
malt elevator owmed and operated by defendant, received ine 
juries from an explosion in the elevator wiich resulted in 
nis death, There was evidence tending to show the presence 
in the elevator of quantities of grain dust ond the proximity 
of lighted gas jets; tisat sucn dust is of a highly explostie 
noture and on contact with flame or spark will explode; that 
this wes a duat explosion; that the device used by defendant 
to remove dust was not effective for the purpose, and that 
other methods, which a witness described in aetail, would 
‘prevent such an explosion kit is unnecessary to narrate the 
evidence in detail or to refer to the evidence on benalf of 
the defendant, 

Where evidence, standing alone, fairly tenas to 
support plaintiff's case, it must be submitted to the jury. 
Ide v. Fratcher, 194 Ill, 552, 


Whether or not the exercise of reasonsble care 
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in providing a resgonably sefe plece for the deceased to work 
required the use of another method to avoid explosions was a 
question for the jury, stepiien v. Duffy, 2357 11ll. 549, 

Grain dust is highly explosive, and in Common- 


wealth Electric Vo. v. Melville, 2lu Lil, 70, it was said; 





"The care must be commensurate with the danger,” 

¥e nold that the question as to the reasonable 
care of the defendant should have been submitted to the jury, 
together with the other questions of fact in the case, and 
that not to have done so is revereible error, see opinion in 
Kissourd Malleable tron Co. v. Dillon, 2U6 [11., 145, and the 
large number of citations therein, 

For the reasons above indicated the judgment is 
reversed and tne cause remanded, 


REVERSED AND REMANDED, 
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JOUN BRONSTEIN, 
Defendant in Urror, 


vs. 


LARCH } ZUPICIFAL COURT 
(si iz CAEL e 
C. B. sHANL, % 


Flnintiff in \rror, / 


\ é at Q951.A.3 8% 


aa 
Sa Reet ee 


f 
eo 
‘ 6 


MH. PRESIDING JUSTICE KeSURELY 


DELIVERED THE CLINIOH OF? THE COUNT, 


fleintiff sued for mansy accruing cu a contract 
of employuent, for time after sivy aivenarge, whicn ne says was 
wroneful. Upon trial by the court ne nad judsment Tor 7&7, 

hany reacons ure urced for & reversal, iut we 
shell note only one, which we hold is sufficient to prevent 
plaintiff from recovering. 4 dhoinviff was employed as’ @ 

4 
cementer of rubber cesta, anu the contract provides that SLE 
, hee 

seidJghn tromstein cunrentecs to give the same vatisfaction 
in hia work as he nas neretcofore been giving." “he eviaence 
snows that before tiie contrac: vas Ssiened plaintiff oade an 
averaye of £16 per week, Under bauis contract nis enrninge 
were sunrantecd to be not less thar tiat sum, it is practie 
cally uncontradicted tnat after the sigssiny of tne centract, 
witu the possible exception of two wecks, oe never earned 
this amount; tuat nis varoings ran from ,10 & week to about 
$14 3 week, and tiast defendant paid him the difference; that 
the foreman reproved plaintiff for poor work, shoving Hin dee 
fects ond urging hia te do bettew; that anotner employee, 
woo was un exaniner of work, found cefects in the work and 
was compelled to return a considerable portion of the sancie 
to pleintiff to be done over; thot he wasted considerable vice 


during working nours by visiting: and t@lkin, witn other worse 


men; that he was threntened with viscunrge unless oie work 
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was bettered, but there was no improvemant, and finally he was 
told to go by the foreman, who stated t» him that he was dise 
charged “because . cannot get this work done ut all; your work 
4s absolutely no yood.k 
\ 
We tiuink the clear preponderance of the evidence 
justifies tne discharge, ience plaintiff is not entitled 
under nis contract to recover wagra for ony time theresfter, 
The judguent of the trial court ls reversed withe 


out remanding tac cause, 
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EDWIN ©. THOMAS, 
Appellee, 
vA 


\ STEPHEN D. ae and HFNRY 


A. BLAIR 
; \ Appelyants. 
\ 
5 re 


— 195 1.A. 896 


MR. PRESIDING JUSTISE McSURELY 
DELIVERED THF OPINION OF THF COURT. 


Appeal from 


Municipal Court 


5 


of Chicago. 


Ss Se Oe Or” 


By this appeal defendants seek to have reversed a 
judgment for *3,334.25 had by plaintiff in a suit to recover 
purchase money paid on a contract for land and shares of stock, 
which plaintiff claims was breached by defendants, thereby en- 


titling him to rescind. ica 


HK The contract is dated March 11, 1911. By it plaintiff 
agreed to buy and defendants to sell about 80 acres of land in 


QC 


Colorado, and 80 shares of the capital stock of the Seaman 


an irrigation concern), 
Syndicate Ditch Company/ for &5 


°5,4C0O, payable in four install- 
ments, *1,800 down, which was paid, and the balance in three 
installments of *1,200 each, the first due with interest on 

or before March 11, 1912, the others in two and three years 
respectively. When the payment dve on or before March 11, 1913a, 
was made plaintiff was to be "entitled to an abstract of title 
and to a warranty deed to said land," and the "Seller agrees 

to furnish abstract of title and transfer said land and Ditch 
stock as herein provided." Further provisicnse are: 

"While buyer is nct in default, he may have possessicn 
of said premises and use of water on said ditch stock until 
title, by deed to said land and ditch stock is delivered." 

"If seller fails at any time tc carry out the ters 
of this contract, then all the purchase price and the inter- 
eet that has been paid at such time, may be returned to buyer 


by seller in full accord and satisfaction of all claime of 
buyer hereunder." 
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Also that "time shall be the essence of this contract." 

Between March llth and April 4th, 1911, plaintiff 
took posseesicn of the land. On April 4, 1911, he paid the 
installment of *1,200 which was due on or before March 11, 1912, 
and thereupon by the terms of the contract he became entitled 
to an abstract of title and warranty deed and the transfer to 
him of the 80 shares of ditch stock. Defendants did not then 
deliver any of these and made no tender until December 26, 1912, 
when a deed was tendered and refused. Plaintiff claims that 
under the contract defendants have failed to carry out their 
obligation and that he is entitled to rescind and recover back 
the money paid on the purchase price Yc 

Plaintiff remained in peaseseien of the premises from 
about April 4, 1911, until June, 1912, and defendants say in 
defense that by thus continuing in possession beyond the time 
specified in the contract for the delivery of the abstract and 
deed, plaintiff waived the element of time and could not put 
defendants in default until he had notified them that he would 
rescind unless defendants performed by a time certain. 

Although time be made the essence of a contract, yet 
this condition may be waived, and a course of conduct by the 
parties may amount to a waiver. Lancaster v. Roberts, 144 Ill. 
213; Monson v. Bragdon, 159 Ill. 61. It would also seem equit- 
able that a buyer should not have the right to rescind and at 
the same time continue in possession. Opejon v. Fngebo, 131 
Fac. Rep. 1146. 

After consideration of the evidence we hold that plain- 
tiff had the right to rescind and to recover. In April, 1912, 
plaintiff demanded performance by defendants, saying that if 
the deed was not forthcoming within three days suit would be 
brought. Defendants doing nothing, in the following June he 


abandoned the premises. This notice, with the giving up of 
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possession, amounted tc a rescission and imposed liability on 
the defendants. At this time the only ocligation between the 
parties was that there was money due and owing from defendants 
to plaintiff. 

It is argued that subsequent lettere show that plain- 
tiff in effect waived his resciesion, or at least show that 
he had not intended to rescind. "“e do not think so. They 
indicate no more than a willingness by plaintiff tc buy the 
land at the price named in the contract, provided defendants 
gave or allowed him a sum sufficient to compensate him for 
damages claimed to have resulted through their delay. No 
agreement as to the amount cf this compensation was ever made. 

Neither do we think that the exchange of properties 
discussed by plaintiff with O'Connor Bros. is of controlling 
importance. Defendants were urging rlaintif* to agree to some 
kind of settlement of their controversy, and plaintiff, with- 
out changing his status with defendants, could investigate as 
to what kind of sale or exchange of the land he might be able 
to carry through. What terms he would be willing to make with 
defendants might well depend on what disposition of the land 
he would be able to make. 

Plaintiff argues that no certificates of ditch stock 
were ever tendered. “ithout discussing this, we are inclined 
to agree with the contention of defendants' counsel on this 
point, to the effect that under the terms of the contract and 
according to the method of handling such mattere in Colorado 


ol 


no actual delivery of certificates of stock was contemplated 
by the parties. 

Regardless of other considerations this judgment should 
be affirmed cn the broad ground that defendants were required 


to furnish an abstract and deed within a reascnable time, and 
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a delay of a year and eight months is unreasonable. In Harding 
v- Olson, 177 Ill. 298, involving facts similar to those before 
us, it was held that a delay of four months in delivering a 
deed of conveyance pursuant to a contract was unreascnable. 

For the reasons indicated above the judgment is af- 


firmed. 
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CITY CF UnLCAGU, 
RRROK TO KUNLSCIEAL COUNT 


Defendant in “rror, 


Vv -* 
GPF ChiCAGe, 
j 


LOUIS KOK, 


~ - T95T.A. 399) 


Se ee ee See See ee ee 


SUSTICON BAREH DELIVERED TRE CkIRIUON OF ThA COURT, 


ER, 
in @ quasi criminal action brougat oy the 
City of Chicago against defendant som, plaintiff in error 
here, for *“vislation of Section 2Clk of tne Chicago code 
ma jury and assessed 


of 1911," Gcefendant was found cuilty ty 
a fine of g100, and progeoutes tuis writ of error to reverse 


the judyment entered om the verdict. 
There is no ordinsnce in tne record, ani this 


hae been repeatedly held fatal to a judgment based on an 


&lleged violation of an ordinance, 


the judgment of the )unicipal vourt is reversed 


and the cnuse repanded, 
REVRSMSER ARG REEANDED, 
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CITY OF CHICAGO, ) 
Defendant in Hrror, ) 
) ERROR TO NUNICIPAL COURT 
vs. ) 
) OF CHICAGO, - —< 
LOUIS KOKN, ) H¥QORTA E22 OAa 
Flaintiff in Error, ) ie Fhe @? We 


MR, JUSTICHK BAKER DELIVERED THE OFINIOK OF THE COURT. 


This writ of error brings in review a judgment 
of the Municipal Court against plaintiff in error, Louis 
Kohn, fining him $100, entered in a prosecution in that 
Court for a breach of the peace, The defendant waived a 
jury. The complaining witness was Isaac A, boff, a member 
of the firm of boff Brothers, cloak manufacturers, and the 
defendant was a member of a firm doing business under the 
name of the Kohn Cloak & Suit Company, The Doff firm sold 
to the Kohn Company, June 6, 1913, a bill of goods on @ 
credit of ten days, it is clearly shown by the order 
signed by Goldstein, the buyer for the Company, and by 
Goldstein's testimony that the goods were sold on a credit 
of ten days, and also by the testimony given for the defend- 
ant, that the defendant changed the duplicate of the order 
so as to show that the goods were bought on a credit of 
thirty days. July ¥, the complaining witness went to the 
store of the Kohn Company, and demanded payment of the bill. 
Risenberg, Manager of the Kohn Company, said the bill was 
not due. The complaining witness had taken with him Golde 
stein, the buyer who gave the order, who, on being shown 
the duplicate order in the possession of the Fohn Company, 
said that “they doped the duplicate,“ Angry words were ex- 
changed and Hisenberg sent for plaintiff in error, Louis 


Kohn, He came and grabbed Doff by the arm to put him out 
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of the store. 

i:laintiff in error has not incorporated in the 
stenographic report the ordinance referred to in the com- 
Plaint by number only. The statute provides that the kuni-e 
cipal Court shall take judicial notice of ordinances, but 
this Court cannot do so. If the plaintiff in error desired 
to preserve for presentation to this Court the question 
whether the Court could from the evidence properly find dee 
fendant guilty of a violation of Section 2012 of the Nunicie 
pal Code, the Section mentioned in the complaint, he should 
have incorporated that section into the stenographic report. 
Coane v. Tearney, 187 I11, App. 441; Cuicago v, Loran, 

BS; 111. App. 57. 

We cannot, on the evidence in this record, say 
that the Court might not properly find defendant guilty of 
a violation of said section 2012, and finding no error in 
procedure sufficient to warrant or require a reversal of 
the judgment, the judgment is affirmed, 
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IKY PRICE, 

llaintiff in Error, 
BHHOR TO BUSICIFAL COURT 
Va. 
OF CHICAGO, 
THE CLICAGG REAL BOPATE 
THDEX Co,., 

befEndant in irre 


nee 


BR, JUSTICE BAKER DELIVERED THN OFINION GF THE CC ORT. 


195 1.A.405 


This writ of error is progs¢euted to reverse a 
judgment for defendant rendered in tne Mumicipel Court in 
an action by pleintiff in error sgainest defendant in error, 
fhe defendant Company is engaged in furnishing for pay ine 
formation to ite customers regarding tie ownership of real 
estate, rlaintiff recuverea in the :unicipsl Court againat 
one H,. Galewich @ judsment for 6400 Vecember li, 1913, and 
througs Lis attorneys on that day inquired of defendant if 
Galowich was tie owner of the real cstate know as fio, 3451 
W. Sth Llace, Chicago. ‘the inquiry was by telephone anda 
Wa8 answered by soue one in defendant's office by telephone, 
that Galowich was not tne owner of said real estate, but one 
Zultoan was, The attorney saked for a written report sna 
received it the next day, it stated tunt duitwan was the 
owner of the real catate subject to a trust deed from suite 
man to haugan, trustee, recorded éu,-uat 16, Llvia, to secure 
$2500 due in various amounts during five years, . On the 
report is tre following menorandum: 

*in furnisuing the above inforwation the cone 
pany assumes no pecuniary liavility to the applicant except 
in case of special written notice that aeme iu to be used 
in a legal proceeding, in whicn case san additional fee must 
be paid, and this report must be signed by an autsorized 
agent of the coupany,” 


One of plaintiff's attorneys testified taat it 


was the custom of defendant in itso dealings wits ties, te 
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confirm the telephone conversation by suck written reports, 
Plaintiff put in evidence another roport sent to his attorneys 
by defendant, from which it appears that the real estate was 
conveyed to guitman by « deed recorded June 9, 1911); that 
Auguot 15, 1912, he executed a trust deed to i'augan, trustee, 
te wvecure $2500, which was recorded August 16, 1912; that he 
conveyed the property to Griowich by deed recorded !} arch 15, 
1913, and that Galowich conveyed it to Jreebson by deed ree 
corded January 4, 1914, * 

We think that the memorandum contained in the 
report made by defendant te pleintif£ must be regarded as 


entcring into the contract uUctween the parties, and that as 


+ aefendant wos not notified that the information waa to be 


used in legal proceeding, and the report was not signed by 
an suthorized agent of the def endanty the defendant assumed 
no pecunisry lisbility in furnivshing such information, 

We are also of the opinion that tne evidence 
fails to show that plaintiff, by reason of the incorrect in- 
formation, sustained danage. Othe only evidence regerding 
the title to the real estate was the two reports made to 
plaintiff by defendant, Fach showed n trust deed to Haugan 
executed by Zuitman, recorded August 13, Lyle, to secure 
$2500. The first report stated that the property was owned 
vy Zuitman and thet the Yoard of Heview valued the property 
at $200 for taxation, There is no other evidence in the rece 
ord tending to show the value of the property. he second re- 
port stated that Zudtman conveyed the property to Calowich by 
deed recorded Vareh 15, 1913, and that he conveyou it to Jacobson 
by deed recorded January &, 1914, It also showed a certificate 
of levy on an execution against Galowich and thet a satisface- 
tion piece was filed, but does not show that the property was 


sold under the execution against Galowioh.(’ we think tnat on 
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“the record the Munieipal Court properly « ve 
t nt, and the Judgment is affirmed, a 
7 APPIRMED, _—_ / 
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JOHN HEMWALL AUTOMORILIZ / ) 
COMPANY (a corporation), | 
Plaintiff in vrror) ERROR TO 
‘ 4 MUNICIPAL COURT 
VB. j 
% ; OF CHICAGO. 
MICHIGAN AVUMNUg TRUOT f 


COMPANY (a corporation), 


Darga tant in prror, g 5 I ie 4 0 t 


AN é 
*, a, : & 
Tre a 


MR. JUSTIC® BAKER DELIV) RED THE OPINION OF THR COURT, 
This writ of error brings in review a judgment of 

nil capiat rendered in an action brought in the Municipal 
Court by plaintiff in error against defendant in error, and 
tried by the court without a jury Moiay 27, 1913 a contract 
in writing was entered into between plaintiff and the Midland 
Kotor Company, whereby the motor company agreed to sell and 
deliver to plaintiff six sutomobiles, Model Te6e50, "fully 
equipped as per catalogue" at $1400 each and to deliver one 
car by May 29 and the others within two weeks from the date 
of the contract; and the defendant agreed to pay for said 
cars, “fully equipped as per catalogue ond covered in this 
agreement $6900 cash upon signing of this «gre ment; this 
amount being u deposit of $100 on each of the six cars; it 
being mutually understood that we are to deduct $100 from 
the net price of each cur as delivered, making a balance due 
of $1509 on each car delivered." The defendant took over the 
contract and undertook its performance. It delivered two 
cars to plaintiff for which it paid, but complained that the 
ears g0 delivered were not enuipped as resuired by the 
contract, and netified defendant that it would not accept 


other cars until they were fully equipped eas required by 
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the contract. ‘The defendant tendered four cars, but plaintiff 
refused to accept them on the ground thst they were not 
@quipped as required by the contract. The defendant then 
sold the ears for $1500 emeh and claimed on the trial the 
right to set off the one hundred dolisrs difreraice on each 
car between the contruct price and the price at which the ears 
were gold, agninst the claim of plaintifi for the $400 
deposited as an advance payment on the four cars, = 

The decision in the case turns on the question 
whether the four cars so tendered were fuliy equipped as 
required by the contruct.1t oF maskae that the cut in 
the catalogue purporting to be a cut of the autemobile 
specified in the contract, showe six rims and six tires on 
each car and « wes tenk on the rear of the car, and that the 
cars celivered and those tendered did not have six rima or 
pix tires, White, a witness called by defendant, teetified 
that the automobiles tendered were not equipped according to 
pictures and cute in the cetalorue. The specific:tions in 
the catalogue do not specify the number of tires or rims, 
The cuts are a part of the catalogue as well as the specifie 
cations, and the contrect required the defendant to deliver 
cars equipped with the number of tires and rims shown by the 
cute in the catalogue. ‘The enshier of defendant in a letter 
to plaintiff dated July 1, 19135, said: "Mr, Seckett (an 
employee of defendant) advises that the next car you receive 
is to be delivered without tires, in view of the fact that 
you hxd to equip the last one you sold with Firestone tires; 
we will therefore make a reduction covering ‘he cost of a 
set of tires from the price of the car."“{ Plaintiff was 
@ntitlied to receive caro “fully equipped as per catalogue® 
and was not bound to accept a car only partially equipped 


and a reduction from the contract price. The evidence fails 
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te show that the four cars not delivered were tendered to 
defendant equipped as required by the contract, and he was 
not bound to accept them and wan entitled to recover the 
amount of the advance payment on such cars, 

The judgment of the Municipal Court is reversed 
and judgment will be entered h re for $400 and the costs 
in this Court. 


JUDGMENT REVERS“D BSITH JUDGMINT HERE 
FOR $400 AND THe COBTS IN THIS couURT. 
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Be. J, GROGAN, 
Defendant in frror, 
BRROR TG KRURICIFAL COURT 
va. 
OP CHICAGO, 
® corporation, 
Plaintiff in Erro 


MK. JUSTICE BAKER DELIVERED THE CFINION OF THE COURT. 


Plaintiff Grogan recovered egninst the Consumers 
Company a judgment in the iundicipal Court for 496.25 for 
dsaggea to his autonodile alleged tuo hove veen sustained 
through the negligence of the driver of a wagon of tre 
defendant Company, Jlaintiff was driving east in Jackson 
Boulevard and defendant's wagon was voing east on tLoonis 


Street, The tongue of the wagon struck the automobile and 


inflicted the damage compleined of, 


The only ground of reversal urged io that the 
finding of guilty is against the evidence, ve think from 
the evidence the Court might properly find that the collie 
sion occurred through the fault and neglivence of the 
driver of defendant's team, and that the plaintiff was not 
guilty of contributory neglisence, and tie judgment will be 
affirmed, 
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Le We. HUSRELL FERTILIZER 
COMPANY, a corporation, 
Nefendant in lLrroy, 





“RROR TO 
vo. MUNICIPAL COURT 


" # 
D. JACOBELLIS, 
Plaintiff brror.e 


195 1.4.410 


MR. JU TICK BAKER DKLIVURED THE OPINION OF THE COURT. 


O¥ CHICAGO, 


Se ee Sen ee See ae ce et tl et 


"y J 


In an action brought by defomcant in error as 
plaintiff against pleintiff in error Jecebeliis in the 
Municipal Court on e ¢unrantec te pay pleintiff for a car 
lond of fertilizer sold to the Indinone Colonization Jociety 
at the price of $467.75, plaintiff hed judgment for that 
amount, te reverse which the defendant prosccutes this writ 
of error. 

yO april iG, 1914, an order to plaintiff? to ship 
twenty tones of fertilizer to Joe Ogden, signee by Ogden and 
the Indinna Colonization Society by defendant op president, 
wae forwarded to pleintiff at its office in Buffalo, New 
York. ‘4pril 21 plaintiff sent defendant the following 
telegram; “Buffalo, N. Y. April 21, 1914, 0. Jacobeilis, 
852 W. Ohio Ste, Chicago. Care Jacobellis Bros, Indians 
Colonization Co, not ratad, will you personally guarentee 
payment twenty tons fertilizer ordered, answer collect, 
Le We Hubbell Fertilizor Co." The defendant testified that 
he received this telegram and threw it on the desk, “he 
same day plaintiff received at Buffalo the foliowing telegram: 
"Chicago, April 21, 1914. LL. %. Hubbell Fertilizer Co. 
Buffalo, te ¥Y. I will personally guarantee paymamt 20 tons 


fertilizer ordered by Indiane Colonization Co. D. Jacobeliis." 





no bhasoaing: Bs 
aoe wa “tnabanted ae 


THUD FATEOT CM 
eOBAS SHS TO 


’ 
em AOI, e 

{ 

i 

\ 

+7 

{ 


| wo 7D 


ta &@ tot VRE s ake wed ae netiawtany a 1 aad) . 
et sites: é: tHeetaoked anetvak eal ef bles mombthe so 


wou ,oiePie wk pobtto cht vd ‘wieate: = he aia ’ 
Shiweltar ext dba to Aro videmissg 48 i 
sekifotonat 62 aEOL G&S ARR A Be ‘veka 


AaNetoal Recs af ifeadsaulh sso 


Foes fb hes as Ke voekekirot ene wom 
Peds bok tetaat thaboe'tah ot? #00 sinsasaeg | . 
on 





ote as eomeans Sy wa 


¢ 


“a0 


Defendsunt testified that he had never sent or auuned to be 
sent to the plaintiff any telegram in relation ta any 

matter. The original of the telogram of April 21, purporting 
to be a telegram of defendant to plaintiff, was praduced at 
the trial by an officer of the telezreaph company, and certain 
letters and decuments signed by the defendant, which he 
admitted that he signed, were out in evidence, The original 
of the telegram wre marked, “Exhibit 3" for identification, 
and sells, a witness for plaintiff,testified that the 
Signature to the telegram wes the sigmature of the defendants —< 
The telegram is not in the record, but having been produced 
at the trial, identified os the originel of the telegram sent 
by defendant, and testimony introduned concerning it, it 

muzt be censidered 2s in evidence, and on the testimony of 
Wells was properly admitted in evidence; and th question 
whether it was signed by defendent is one of fact. The 
defendant admitted the receipt of the telegram from plaintiff 
ef April 21. ~the telegram purporting to have been sent by 
him thst day stating "I will personally guersntee payment 20 
tons of fertilizer ordered by Indiana Colonization Co.,” was 
Clearly in answer te the telegram sent by plaintiff and was 
written by a person who had seen the telegram eent to 
defendant. It is well settled that when a letter is received 
in due course of mail, purporting to be in response to a 
letter previously sent by the receiver, at is presumbively 


genuine and admissible. Armotron:; v. Thresher, 5 ‘io. Dak. 12 


Peoples Hetimal Bank v. Geistharit, 55 Neb. 252; Nelviile v. 
Osborne, 3&8 Minn. 492; lst Greenl., Sve. Par. 5759a; 2 hart. 
Ev. Par. 1528; Grayville jaterworks v. Burdick, 199 Ill. App. 


520; Perfume fo. Ve Benk, 86 id. 642, 





A settled rule is that contracts required to be 


written may be made by telegram, Western Twine (so. v. ‘right, 
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44 L. Re Ae 438; Hawley v. Whipple, 49 N. H. 487; Trevor 
Vv. Zood, 36 N. Y. 3075 State v. Holmes, 56 In. 588. 

Whether the rule applicable to letters purporting 
to be in response to a letter previously sent by the receiver 
applies to telegrams, is a question thet does not appear to 
have veen decided by a court of review in this State, and the 
authorities in other states «re conflicting. Hawley v. 
Whipple, supre, and jmith v. Maton 54 Md. 158, held that the 
rule does not apply te telegrams, ‘e think that the 
preponderance of authority is in favor of the rule that such 
a telegram ig presumtively genuine and sdmissible in evidence 
without further proof of its execution by the party purporting 
to send the reply. Western Twine Co. v. Whipple (Supreme 
Court So. Dek); Rodgers v. Fennimore, 41 Atl. 886 (Del. 
Super.); Oregon 3. i. Co. ve. Otis, 100 N. Y. 446; People v. 
Hemmond, 152 wich. 422. Im the cuse last cited it was said, 
"it was held in Com. v. Jeffries, 7 Alien 556, the presumption 
is that when «a telegram has been delivered to the telegraph 
Company and accepted by the operator for tranamission, it is 
duly forwarded and received by the addressee, If thia 
presumption obtains, what is to be inferred from the receipt 
of an onswer to such a commmidecnetion? Is it eny less strong 
than is the receipt of an answer by mail to a» letter? ‘e 
think it is no stretch to say that a presumption arises that 
such answer was in either case sent by the originel adcressee, 
This was held in the recent well considered case of Western 
Twine Co. v. Whipple, 11 jo. Dak, 521; 44 Le be Ae 458. Ve 
are satisfied with the reasoning of this case end follow it." 
We also are satisfied with the reasoning in Twine Co. v. 
Whipple and follow it, 

Opposed to the testimony of defendant thet he did 
not send the telegram is the presumption that the telegram was 


signed or authorized by him because it was in answer to one 
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reeeived by him, and the testimony of Wells thet in his 
opinion the cignature to the telerram sent was the vicnature 
of defendunt, and «also testimony of Velis and Hubbell tending 
to show that defendent admitted thet he signed the currantee. 

The defense of res adjudicata and want of considere 
ation were not made by the affidavit of defense nor at the 
trial, and can not be raised here for the first time. 

Waiving the objections stated, plaintiff could 
recover against the purchaser in one action and against the 
guarantor in another action, but could have but one 
satisfaction, "The guarantee is binding when goods are 
contracted for one dsy by the principal and the guarantee 
is executed the next day and delivered te the seller before 
the goods are delivered by him, because the sale was not 
geuplete until the goods were delivered.* Ist Brandt 
Suretyohip and Guaranty, Par. 15. 

We find no reversible error in procedure and 
think thet on the evidence the court properly gave judgment 
for the plaintiff, and the judgment is affirmed. 


APPIRVED. 
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/ 
GHORGE J. WILLIANs, 
Plain+iff in aren 
BRROR TO 
a / MUNICIPAL COURT 
/ OF CHICAGO. 

J. Ce VEEDER, 

| Defendant in » irror. )IO5S IA ~4183 


MR. JUGTICK BAKER DELIVVRED THR OPINION OF THE CouURT, 


This writ of error brings in review a judgment for 
the defendant entered on a directed verdict in an action by 
plaintiff in error against defendant in error to recover rent 
for certain premises for May and the first half of June, 1914, 
at $37.50 per month, Defendant in error has not filed a 
vrief..\me term stated in the lease was one year from May 
1, 1915, with the provision that "if said lessee does not 
give said lessor written notice sixty days prior to the 
expiration of this lease of his intention to vacate said 
premises at the expiration of the term hereby granted, the 

failure to give such notice shall operate as a renewal of 
the tenancy for the further period of one year, at the option 
of the lessor." ‘The lessee did not give notice of his 
| intention to vacate. The hebendum clause in the lease is as 
follows: “To have and to hold the above described premises 
with appurtenances unto the said lessee from the first day 
of May, Ae Je 1915, until the 30th day of April 4. °. 1914, 
except as hereinafter provided." * The provision above quoted 
as to the renewal of the tenancy in case the lessee failed 
to give notice of his intention to vacate is not a mere 
covenant which may be specifically enforced in chancery, or 
on which an action at law may be maintained for a breach of 


the covenant; but is a present demise in case the lessee 
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does not give written notice of his intention to v cate the 
premises within the time fixed by the lease. The bringing 
of the suit was an election by the lessor to renew the 
tenancy for one year on the failure of the lessee to give 
the notice of his intention to vacate and the lease being 
thereby extended for one year the lease became the same in 
legal effect os if the term and the covenant to pay rent 
had originally in express terms embroced two years as well 
as the other portions of the lease, 

The contract embodied in the lease is an entire 
one, and the same consideration which supports the other 
provisions of the lease will support the provision that the 
failure of the lessee to give the notice provided for in 
the lease, shall operate .s a renewal of the tenancy for the 
further period of one year, at the option of the lessor. 

> Defendant vacated the premises April 30, 1914, and the lease 
provided that in case he should vacate, the same might be 
relet by the lessor for such a rent and upon such terms as 
he might see fit, and if a sufficient sum should not be thus 
realized to satisfy the rent thereby reserved, the lessee 
agreed to satisfy and pay the deficiency. Plaintiff was not 
able to rent the premises until June 15,;and he was entitled 
to recover the deficiency in the rent reserved. 

The Court erred in directing a verdict for the 
defendant, and for that error the judgment is reversed and 
the cause remanded, 


REVERSED AND REMANDD. 
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PEGFLE OF THE STATE OF ILLINOIS 
@x rel. HARY YOLOKA, 

Defendant in Error, 
i ERROR TOC WUNICIFAL 
vs, : 4 


VINCERT KURPRY, © | 
Plaintiff in Eryor. 


>. 4% 
eee arte 


COURT CFP CHICAGC, 


~~ ee ee ee eee ee ee 


BH, JUSTICE BAKER DELIVERED TLE OPINION OF THE COUNT, 


On the compleint of relator, ary Volska, the 
defendant, Vineent Murphy, was found culty of bastardy and 
prosecutes this writ of error to reverse the judgment en- 
tered on such finding tthe only question in the case 
arises on defendant's plea of the Statute of Limitations, 
The statute provides, *that no prosecution under this act 
shall be brought after two years from the birth of the 
bastard child, provided, the time any person accused shall 
be absent from the State shall not be computed," The child 
of complainant was born bay 20, 191], <A warrant in the 
bastardy proceeding was issued Cctober 3), 1911, but come 
Plainsnt wes unable to serve the warrant and the proceescing 
was abandoned. The complaint in the present case was filed 
January 21, 1915. ‘The defendant when in Chicago lived with 
his mother at 92nd Street ond Buffalo Avenue, The relator 
testified that defendant remained in Chicago up to about the 
22na of September, that he left about Cetober 3), 191), and 
she did not see him nor know where he was untill September, 
1914. Lillian Hindman, the Jecretary of the Court of Doe 
mestic Kelations, testified that she'went to the neighbore 
hood of 92nd Street and Buffalo Avenue two or three times 
a week from the time the child was born to September, 1914, 
and did not see defendant at any place in lllinois during 


that time, The witness was net cross examined nor did dee 
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fendant offer any testimony to explain or contradict the 
tesatimony given for the prosecution. If the defendant 
was not adsent from the State from Cetcber 3, 1911, 

when the first warrant was issued, until September, 1914, 
the matter was peculiarly witnin his knowledge. 

irima facie proof of evidence is that which, 
standing alone, unexplained or uncontradicted, is sufficient 
to maintain the proposition affirmed, and, if not rebutted, 
remains sufficient for thst purpose, lLeople v. Ky. Co., 
249 ill., 97-100. 

We think that the evidence for the presecution 
made a prima facie case that defendant was ebsent from the 
State between the dates mentioned, and defendant offered no 
evidence to contradict or rebut such prime Fecie cuse, The 
Court properly entered a finding and judgment against hin, 
The judgment of the Hunicipal Court is affirmed, 
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LIBERTY & COKRPANY, a corporation 
Defendant in Error, 


vs, \ / 


THE ALKINI COKBARY, a corporation, 
}luintiff in tyror, 


/ LO51.A.417 


, y 
‘. 


UF CHICAGO, 


MR, JUSTICE HOLDON DELIVERED THE OPIKION OF THE COURT, 


Plaintiff recovered a judgment for {246.65 
against defendant for merchandise sold and delivered, 2nd 
defendant has sued out this writ of error in an endeavor to 
have this court reverse that judgment, Many errors ere ase 
signed, but they find little support in tne records — The 
question of the liability of defendant for tue obligations 
of a former corporation, whicn it succeeded, and the rela- 
tion of Hahn and Stewart tc the defendant were discussed 


and settled by this court in Quinlan v. Almini, 191 I11, 





App. 568, to which case we refer and the opinion in which 
we edopt so far as those questions sre there settled. 

We think the greater weight of the evidence 
susteins the finding and judgment. ‘That there was an 


agreement as to the amount of the claim Ls denied only 
\ 


\ 


by Stewart, the president cf the defendant company, Aside 
from that, it is clear that on the amount agreed upon by 
Stewart as due, defendant paid the sum of §400 twice, and 
the balance of the sum due is the amount of the jucdpment, 
In this condition of the record the ccurt might, as it did, 
find that there was an account stated between the parties, 
notwithstanding the subsequent claim of Stewart to the cone 
trary. The letter of defendant, tranwoiitting a check for 
$400 on account, is sufficient corroboration of the testi- 


mony of Yoorhees that there was an agreement as to the 
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amount due and a promise wy Jtewart to pay the same. ‘nis 
letter says, the check was sent *as promised," 

Defendant complains that the account atteched 
to the deposition io in the French language and offends 
the constitutional provision that all court proceedings 
shall be in the English language. We are unsble to verify 
this claim by the record. in this account and in others 
appearing in the claim of plaintiff and in some amendments 
thereto, the amounts in the accounts are stated in francs 
and centimes, which, it is true, isa a statement of French 
and not of American money. Lut notwithstanding this fact, 
the American equivalent for tie french money is stated in 
the accounts as well as in the statement and affidavit 
of claim, making it apparent that defendant could not have 
been misled, and, furthermore, there is no evidence that 
the sum atated as the American equivalent for the amount 


stated in french money is not correct, 


There ere no merits in defendent's defense, and 


the judgment of the Municipal Court is affirmed, 


AVP TIRDGD, 
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LOUIS PRIEDUAN, ) f 
Defendant in Error, ) é 

' ) ERROR TO MUNICIPAL COURT 
vs, ‘ 

\ J OF CHICAGO, 

SCERELEER BROTHERS, CO., & )# 
corporation, # 1 8 

tleintiff iv irror, 19 y 5 TOA. A 

A . 

Koa 


KR. JUSTICE HOLDCM DELIVERED THE OPINION OF THE COUFT, 


} ~ : 4 
Wow This action involves a contract of employent, 
‘} 


f 
executed by both parties te thig suit, which is in the fole- 
lowing words: 


*Memorandum of agreement made this 21st day of 
August, 1912, by and between louis Friedman, of the City 
of Chicago, County ef Cook and itate of Illineis, party 
of the first part, and Schreiber Brothers Uo., a Corpora- 
tion, duly organized under the lawa of the State of Ii1lli- 
nois, party of the second part, witnesseth;: 


That the said party of the second part hereby 
employs the said purty of the first part in the capacity 
of Foreman, Nectifyer and Supervisor of the business of 
said Corporation, for which said corporation agrees to 
pay said party of the first part for such services the 
sum of i'wentyeseven Dolloars and Fifty Cents ($27.50) 
every week, snid payments to begin on September lst, 
1912, and every week thereafter to SJentesber lst, 1LY13; 
and the gum of Thirty Dollers (£30.00) every week begin- 
ning from septenber lst, 1915,.to Seytember lst, 1914; 
all of above mentioned psyments are to be made on Friday 
of each week, 


The said party of the first part agrees during 
the time of tnis contract not te engage in any other line 
of business, and shall receive two weeks vacation each 
year with full pay." 

jlaintiff was discharged by defendant eceuber 

lO, 1913, without cause, anc received substantially payment 
at the rate fixed by the cantract to the time of such dise 
charge, *Flaintiff brought this suit for compensation, at 
the contract rate, during the time covered by the contract 
that he was out of eaployment.+He was seein employed Februe 


ary 14, 1914.P Plaintiff recovered a judgment for g500, and 


defendant seeks this review, 
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if plaintiff is entitled to recover, it is con- 
ceded that the amount of the judjment is right. Defendant 
offered no evidence but rested its defense on the clain set 
up in certain propositions of law, which the Court refused to 
hold aw tie law of tne case, “hese pr positions are in sube 
stance, that tie contract is void for lack of mutuality and 
for indefiniteness as to time; that plaintiff could recover 
wages only for the time ne actually worked and that the de- 
fendant could terminate the contract at its pleasure, 

The trial Judge's rulings on these propositions 
of law are without error, 

The contract is susceptible of but one construc- 
tion, end toast is that it was a contract of employment for 
two years, ‘True it is that the time in Bo many exact words 
is not stated; but equivalent words sre readily found in it. 
Flaintiff was emploved as “Voreman, Pectifyer and Supervisor" 
of defendant's business. ie was to be paid for his services 
the sum of twentyeseven dollara and fifty cents every week, 
said payments to begin on Leptember 1, 1912, continuing every 
week thereafter to September 1, 1913, and tne sum of thirty 
dollars every week from Septmber 1, 1915, to september 1, 
1914, These payments, it will be seen, cover two years of 
time. fFlaintiff further agrees not to engage in any other 
line of vusiness during the time of the contract, and it is 
provided by the contract thai he is “to receive two weeks 
vacation in each year with full pay," 

The contract has mutual covenants which bind tne 
parties. It is clear that tiese covenants continue cver a 
period of two years- the time during which the salary is 
provided to be paid, i1f there was any lingering doubt about 
the time limit of the contract, after consideration of the 


foregoing recitations therefrom, the added provision that 
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Plaintiff snail have “two weeks vacation each year with full 
pay” removes it, “iach year" refers to “each year" of the 
two year contract, in this resard we are unable to discern 
any ambiguity in the contract, 

The judgment of the hunicipal Court being withe 


out error is affirmed, 


ABP LINKED, 
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RALFH FE, HYATT, 
Defendant in Zrror, 
BRRORSTO MUNICIEAL COURT 
va, / 


PGP CHICAGC, 
A VOLNEY FUSTER, 


bleintiftf in frror, /I 9 5 T.! ; 4 » & 


BR. JUSTICE BULDUM DELIVERED THE OF LNLION OF THe COURT. 
we Flaintiff was employed vy the United ctates 

silioce Company, of which defendant wae president, ond aiaso 
by defendent in the interest of the Yetute of Volnay ¥. 
Foster, deceased, at a esslary ef 72656 a month, 9150 of which 
was prid by the Silica Company and §100 by the Foster Estate, 
It was also agreed that plaintiff chould have 20 per cent 
of the profits of the Company in excess cf {10,000 per year, 
In the manipuletion of the Silica Campeny accounts vy plaine 
tiff it appears, end is not disputed, that plaintiff overe 
drew his nccount te June 20, 1912, tc the amount of $3483.23, 
During such enployment plaintiff had a verbal agreenent with 
defendant that he should veceive cne-fifth of the profits of 
a certain deal made with the “hornton Stone Coiapany. it was 
aubsequently e¢reed between them that plaintiff's share of 
such profits was $635, This item of $635 is the subject mate 
ter of this suit. A trisl by the Court resulted in a finding 
and judgement fer $635 in favor of pleintiff, and this writ of 
error seexs our review of the record of that judgment, 

The sole question presented for determination 
on this review is: wWac the interest of plaintiff in the 
Thoraton Stone Company profite assigned to the United States Silica 
Company? The evidence proves that on August 27, lvlz#, de- 


fendant wrote ;laintiff a letter substantially as follows: 
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"August 27, 1912, 

Ralph &, Hyatt, 

Chicago, 
Dear vir: I hand you herewith statement of accounts of U. 5, 
Silica Co. to July 1, 1912, made by Audit Co, of lllinois,. 
You will note tne wide discrepancy between your overdrafts 
as they appear on your books end as @enalyzed by the Audit 
Co, aw Tollows:* 


bere follow the itema of debit and credit which 
show the state of the agcounts and conclude with wie item 
of "Uverdruwn as of June 3, l¥le, 95,485.23," and continues: 


"In accordance with my understanding with you, 
you were to receive in addition to your salary of 4150 per 
month, you sualil receive a vonus of 2u% of the net profits 
of the company in excess of $10,000 per year, 

There is a wide discrepancy tctween your cooks 
and the report of the Audit Co. with reference to vour ace 
count and you adit the falseness of your account in tnat 
respect. 

two courses are now open to we in recovering the 
company's loss, First: Hy epplying to the Surety Company 
for cosipensation uncer their surety bona which we hold 
gueranteeing your honesty, second: To retsin you in your 
present position uncer the following conditions: 

lL. You to give tne company your 5° dempnd note 
for $3,465.52 together with any amounts you say have drawn 
since June 30, 1912, in excees of your regular salary of 
$250 per month * * * and tnat said aemand note shall be 
reduced by #100 each month to be taken out of your salary 
of $250 per month until all the above note with interest is 
cancelled, 

2. That you assign to the Silica Co, ali profe- 
ite which may te coming to you in secordance with your undere 
standing wita me, in connection with Thornton stone vo,, said 
profit, if any, to eaprly towerd reduction of your note, 

: &, All bonuses accruing to you shali apply on 
above note until it is peid with 5% interest, 

4. The Audit Company have promised to vay 
notning to the injury of your reputation, and i also bind 
myself to the same condition, 

Very truly yours, 
A. VoOlnev Poater." 


Defendant testified tnat he had some conversation 
with plaintiff about the letter ond inet plaintiff said to 
him on the day after its date that the proposition outlined 
in the letter was acceptable to him. This teatiocony is not 
denied, X ylaintirr's contention is thet he nad no talk with 
defendant about assigning tie Thornton stone Co. Glaim to the 
Silica Company, On the proposition as to the acceptance of 
the terms of this letter, let us see what the parties did that 


is not controverted. 
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+ blaintiff continued in hio employsent until the 
following April. lie gave to the United States Silica Co, 
his demand note for $3,525.66, which plaintiff testified was 
the smount due according to the letter, with amounts overdrawn 
since June 30th added, ‘There in ne evidence that the Audit 
Company or defendent suid anything after tiie date of the lete 
ter to plaintiff's injury, thereby keeping the compact under 
Item 4 of tne letter. Another indicetion of plaintiff's 
acceptance of the terms of the letter de. ths fact, edmitted 
by him, thot he kept it, a 

‘The propositaon of law tendered the court by 
defendant to the effect that if plaintiff accepted the propoe 
sition contained in the letter of Auguat 27, 191lz, ssvigning 
hie claim for profits in the Thornton Stone Company contract 
to the iinited States Silica Company, then he could not ree 
cover, stated a correct proposition of Isw, and at wae error 
for the trial Judge to refuse to hold it as auch. ‘The evi-e 
dence likewise proves as a foct that the clsim of the plaine 
tiff against the defendant for profits in the “hornton Stone 
Company contract was assigned before the comsencenent of this 
suit to the United States Silica Company, and it was error 
for the Court to hold to the contrary, 

No particular form is necessary to the effec- 
tive assignment of m chose in action, it may be assigned 
orally, and written evidence of such an masignment is not 
necessary, Barrett v. Kegan, 177 [1]. App. 511; Pearson v, 
Luecht, i199 1l1,, 475; Savage v. Gregs, 15 Lil. 161. 

The unconditional acceptance by plaintiff of 
the offer in the letter above set out, wiichn included the 
assignment of the interest of pisintiff in the Thornton 
Stone Company contract to the United states silica Company, 


operated to pass the title thereto to the Silica Coupany 
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immediately, Defendant was acting for the silica Company in 
the transaction, and the offer in the letter, though made by 
defendant, wae by construction for the Silica Company, whose 
officer he wes and for whom he acted and woose employee 
plaintiff was at the time, 

The Jucgaent of the Municipal Court is reversed 
and & judgaent of nid capiat and for costs will be entered 
in this Court, 

REVERSED AND JUDGK ENT OF 


NIj. CALIAT HERE, 












“HR Uiaqund eotTLe eat cot gaidee wae pesaaiss 
Wi bss guest ,taveet one at Toto! wat daw ,weddoa nn 
‘Bory ,Yascinod eobLA ont “vot mottos nbs ee aw yt 
‘eoyalgan swsiie baw bere ont ‘Rote tO bia" saw ¢ 
Ce a. 


freote'vox ci Fined ee ont te unpantot Po: 





hus 


95 = 21068 





J. SPENC’R TURNER COMPARY, 


Defendant Jin -rror, MRROR TO 


MUNICIPAL COURT 


OF CHICAGO. 


Pieint f in “rror. os T A 432 


<r, 
MR. JUOTICH HOLDOM DELIVIRED THH OPINION OF THE COURT, 





This writ of error brings before us for review a 
judgment of the Municipal Court against defendent in the 
sum of $10,561.77 and for costs. 

Defendant entered his appearance and when ruled 
to file an affidavit of meritorious defense failed to do so. 
Nothing but the statutory record is before us. This shows 
that notwithstsnding his default previously entered of 
record, defendant was present by counsel at the trial, osiso 
when the court guve leave to the plaintiff to increase the 
amount of the ad damnum and when judgment was centered after 
the overruling of defendant's motions for new trial and in 
arrest of judgment. The record likewise shows that defendant 
waived a trial by jury. 

Defendant now contends that it was error to proceed 
to trial without plaintiff having amended its statement 
pursuant to leave granted on its ow motion - that he should 
have been ruled to plead after leave to amend statement of 
Claim had been given and before assesument of damages. 

We think a sufficient answer to all these contentions 
is, that defendant stood by and without objection allowed the 
cause to proceed. If he had any objection to make ag to 
procedure it was his duty to make such objection upon the — 


trial. - Not having done so, these irregularitics are waived, 
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Objections of the nature of those now made cannot be raised 
in this court for the first time. 

The objection that the judgment exceeds the amount 
of the ad damnum comes too late when raised on review for 
the first time. A, O. UU, Wo Ve iagley, 164 Ill. 540; Boening 
ve North American, 155 fll. App. 528. However, defendant 
could not have been misled as to the amount actually due, 
notwithstanding that « lesser sum than was due sppears in 
the statement of claim. Copics of the notes on which the 
suit was founded were a part of plaintiff's pleadings, and 
fully informed defendant of the nature of the claim and the 
amount due thereon. The aggregate amount due on these two 
notes on the day of the trial is the amount of the judgment 
rendered by the court, 

No propositions of law are found in this record, 
it is held in Davies v. Phillips, 27 Ill. App. 387 and in 
many other cases, that where a cause is tried without a jury 
and no propositions of law are submitted to be held by the 
trisl court, it will be presumed that all questions of law 
were correctly decided. 

The defendant's motion for a new trial preserved 
no questions of lnw for review. A motion for a new trial in 
a case tried before the court without a jury is aimless and 
serves no purpose available in a higher court. Climax Tag Co. 
ve American Tag Co., 254 Ill. 179. 

The judgment of the Municipal Court being free from 
reversible error, io affirmed. 


AFFPIRMSD. 
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EB. He BAYLEY, 


Defendant in irror, ERROR TO 


| } MUNICIPAL COURT 
VS.) 
) OF CHICAGO. 


\ 
A . & ° coy, % 


\y *y : oa fs A A 
Plaintiff in ‘yror. 1 LY) 3 1 Ae ae 33 
MR. JUSTICE HOLDOM DELIV'RXD THE OPINION OF THE COURT. 


On the trial of this cause by the court a judgment 
for $787.50 was rendered against defendant and in favor of 
plaintiff ond defendant brings the cause before us by writ 
of error. 

> The questions involved are mainly of fact. Defendant, 
it is claimed, was the agent of plaintiff to purchase 55,750 
shares of stock ef the Mina Grand Mining Company. Plaintiff 
gave defendant $1,787.50 with which to purchase the stock, 
upon the representation of defendant that such stock could be 
bought for that sum and no less, Subsequently plaintiff 
ascertained that defendant bought 40,000 shares of said stock 
for $1,000 and applica to his om use, unbeknowm to pleintiff, 
the remaining $787.59, together with 4,250 shares o' the 
stock, 

The evidence consisted partly of correspondence 
between the parties and partly of other documentary and oral 
proof 4 this evidence amply sustains the contention of 
plaintiff that defendant was acting as hio agent in this 
transaction,—It clearly appears that for a long time 
defendant had been in the confidence of plaintiff in various 
deals in stock and that he was in the habit of confiding in 


defendant's representations in regerd thereto. In the 
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transaction in question the proof demonstrates beyond a 

doubt that plaintiff implicitly trusted in all of defendant's 
representatims regarding the price for which the stock could 
be bought and in faith of the verity of such representations 
parted with his money. The plaintiff lived in Lake “ity, 
Minnesota, while defeniant lived in Chicago. Defendant lulled 
the unsuspecting plaintiff into inaction, put him off his 
guard, and anticipated any inquiry from independent sources, 
if plaintiff should have had any such intention in mind, by 
writing plaintiff under dnte of March 22, 1906: "I am having 
the stock transferred as per your instructions and will send 
the same to you by registered mail this afternom. You must 
promise to never gay to any one anything about the price paid 
nor from whom you did the business with. You knew I am 


Supposed to do what [ can to sell treasury stock for 20¢ per 
share, but I could not let the opportunity pase to let you 
in on this deal." > 

While the sentence italicised is wretchedly 
ungrammatical, the meaning intended to be conveyed thereby is 
apparent and could not well be misunderstood, That defendant 
wes guilty of duplicity is inferrable from the lnst paragraph 
of the letter quoted, and that defendant did let pleintiff "in 
on this deal,” in the vernacular of the street, and defendant's 
letter is sorrowfully conceded by plaintiff. 

Defendant urges the etatute of limitations an a 
defense. In the circumstances of this case the statute did 
not commence to run until plaintiff diseovered tho fraud 
defendant had practised upon him, It is a sufficient answer 
to this contention thet this suit was com enced within the 
period of the statute applicable to thie class of cases, after 
Plaintiff discovered the freud and duplicity practised upon 


him by defendant, The principle laid dow in Farwell v. Great 
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Western Tel Co., 161 Ill. 522 at page 596, thet "With 
reference to whether a canvse of action is barred in equity, 
the rule may be stated, that where s cevse of action arises 
from a fraud, the Statute of Limitetions will not begin 
to run nor laches apply until the discovery of the fraud, 
or from the time when the fraud could have been discovered 
by the exercise eof reasonable diligence; but in the latter 
ec: se the failure to use diligence is excused where there is 
a relation of trust and confidence, renduring it the duty of 
the party committing the fraud to disclose the truth to the 
other" is equally the rule at law and consequently is to be 
applied in this case, Defendant committed fraud when he 
failed to inform plointiff of the true price he paid for the 
stock, whieh fraud wae accentuated by his letter of March 
22, 1906, wherein he mace statements calculated to deter 
plaintiff from maxing inquiries on his ow account, 

én exemination of the several propositions of law 
found in the record convinces us thot the holdings of the 
trial judge therceon were correct. 

The judgment of the Punicipal Court is without 
error and is affirmed. 
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HYDRAULIC ENGINEXRING YORKS, j 
& corporation, ; 
Defendant in #rror, j 


vo. j 


GRORGE B, WILLIAKS, 
Flaintaff in Error, 


) 
) 
) 
§ ) ERROR TO MUNICIFAL COURT 
OF CHICAGO, 
) 
) 


1951.A.439 


WR. JUSTICR HOLDCOM DELIVERED THE OPINION OF THE CouRT, 


n a trisl before the Court without a jury 
the plaintiff recovered a judement against defendant for 
$166,935, to reverse which defendant brings this writ of 
error, 

me The facts involved in this controversy, tersely 

stated, are that defendant owned en automobile which he de- 
livered to one Alfred Richter to repair. HKichter had there- 
tofore repnired the some sutomobile for defendant, It seems 
that Richter did some work on the asutomobile and then took 
it to the shop of plaintiff with the request that it finish 
the job, which it did. Defendant had an egreeasent with 
Richter to do the repair work on the automobile for $256, 
The amount of the judiment is the value of the work done by 
plaintiff on the automobile of defendant at the requeat of 
Richter. Defendant offered to prove that he had paid Riche 
ter the contract price for maxing the repairs, ‘This offer 
was euled out and rightfully, the only question presented 
for decision being whether there was, as to aaid repnira, 
any Guntractual relationship between the parties to this 
cause, 

A careful perusna) and weighing of the evidence 
in the record convinces us that it falls far short of pre-e 
ponderating in plaintiff's favor on the crucial point of the 


privity of contract between the parties sufficiently to 
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charge defendant with liability to ,;laintiff. This elcuentary 
Lege. requirexent cannot be dispeused with, Jleintiff has 
not only failed to prove its cause of action, but, un the 
contrary, the evidence in the record clearly cutablishes 
the defense intuerpeted to the cleim involved in this suit, 

The kunicipal Court's juagiuent is contrary to 
the evidence, it ought to have been for defendant. The 
judgment is therefore reversed end a judgment of nil capiat 


and for costs will ve entered in this Court, 
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PRARGUCARUNACAN JTYGAENIC LO., } 
-ormtion, iv, 
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RRKOR TO MUNICIPAL COURT 
vs . 
EDWAHD o CHLADEK, 


f 

f ) OF CHICAGG. 
j 

Defendant in irror, ) 


1951.4. 443 


MR, JUSTICE ROLDUM DELIVERED TRE CrikION OF THE COUDT, 


x un Cotover 9, lvll, defusdant signed and delive- 
ered to plaintiff the following gurantee contract 


*jin consideration of your entrusting to 
hawe Jessie B, Gordon 
Addresa Linogin, ill, 
from time to time while in your empley, such goods and eample 
cases as you may deem it advisable for her to use in her cs- 
pacity as Traveler for you, 

tL AURRSY GUAHANT ERS that she will return any sane 
ples and goods furnished her within thisty days after written 
Gemand has teen wailed ~o her akeve sidress, Should she feil 
to return such goods and samples furnishea her within thirty 
days after demand having been made, or having dome sc, if 
there stiil remmins w balance on her account unpnid, i agree 
to pay for same, aot to exeesd the sus of Fifty vbollars, 

FOR THA FURLCGSEK of securing this creait tor her, 
1 stete that 1 Ge sorth One *housand vollisrs over and above 
@ll debts, iidabilities anc exesiptions, 

It IS WVSDNHSTCCD that a series of tranasctlons 
is contemplated and tiis guaranty ia for tive wurpose of Cove 
ering any balence that is or may becune due sfiar deuund for 
settlenent nas bveén nade, 

THIS SURETY shell remain la full force sua ete 
fect until withdrawal of ssme shell be received end duly ace 
kaawiedged in writing by the VrancoeAmerican xcygienic Vome 
pany. 

Signed dward J, i cae 


* 


A tris] before the guurt resulted ina finding 
for defendant, to reverse wiicn finuing, and for judgment in 
its fever in this Court, plaintiff bas aved out this writ 
or errcer, 

—~—— after receipt of tue foxegoing guerentes plain- 
tiff exployed Jessie ii, Gordon, therein named, as traveling 
salegwoman end entrusted to her certain of its goods, on 


the severing of the relations between plaintiff and kiss 
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Serdon there appearo from o statement rendered to her by 
plaintiff to be due plaintiff che owa of $71.14, wmiich sum 
neither ‘iss Gordon nor defendant paid. The following 
facts were syreed upen at the trial; 

Teast defendant signed the susrantee pieuded 
end turned it over to \:les Jessie 5, Gordon, tnerein 
named, snd that seid Gordon owes plaintiff 371.14. The 
defense is that the guarantee was given Jetover 9, 1911; 
wnat defendant neard nothing about it until 1915; that he 
vecelved no conuideroation; thnht defendant received notice 
neither of the acceptance of guarentee our of default vy 
Gordon; thet no denanad was mede on defendant to comply 
with the guarentee, end taal time in which to pay was exe 
tended to vorden, 

Vhe guarantee was witnout lisiitation 4s to 
time, tut tie azount guaranteed waz limited to $50, the 
amount sought to ve recovered in tidw suit. The considera. 
tion of defendant's guarantee was tue employuent of Liss 
Gordon, And ae wis wo enphoyed, nis i6 @ suffilorent 
sonsideration to bind defeniunt to nis undertaking. ‘There 
being uo Linitation se io time, an action can be maintained 
at any time within the running of the Stetute of imitations 
aivecting suck contracts, If deferidsnt hud desired to tere 
minute his liability, ne couid hiave done 60 by “living notice 
to plaintifi, as provided vy the terms of Lhe guarantee. 
this be did not do. lLotice of tne acceptance of defendant's 
undertaking was not necessary, +roof of s demana for sete 
tlement, made upon kiss Gordon, and evidence of her naving 
reveived such demand, appear in the record. if extension 
of time of paywent to is@ Gordon had been made a catter of 
defense - wiich it was not - it would be e sufficient answer 


to say that there is no evidence in the record that any 
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extension was granted, 

In Fort learborn hetional bank v, killer, 178 
lil. App. 454, the Vourt say: "In » suit on a coliateral, 
continuing guaranty, guch es wee sued on in this case, & pring 
facie cuse if meade when the plaintiff makee proof of tne ine 
debteanesa and the guaranty; and the fuet that no suit was 
brought sexninst the original Gebtor, and that no notice was 
given to the cusrantor of the default of the principal debtor, 
if s defense et ai), 13 such # defense 93 must be specially 
plended by the guarantor,” The facts in evicense fully saatiae 
fy these requirezents, 

If defendant was entitled to notice and did not 
receive it, such fact could only be availed of a8 a cefense 
to the extent that he may nave suffered losa or demage as a 
result of such failure to notify him. Swisher v, leering, 

204 12132. 203. Ko evidence on these lines was offered by 
defendant, Heeringsa v. Ortlepp, 167 il), App. O86, 

Defendant interposed no defense in the trial 
court, and has failed to file briefs on this review. 

Plaintiff estautished by its proofs the right 
to recover the amount of ite claim, in not giving judgment 
therefor the trial Court erred. 

The judement of the kunicipnl Court is reversed 
and a judgment entered in this Court in favor of plaintiff 
against defendant for the sum of 350. 

JUDGHENT REVERSED AND JULONENT HEHE 


FOR $586, 
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THE STANDARL BREWRKY, 
@® corporation, 

Defendant in Error, 
BRROR TO RUNICIPFAL COURT 
Vs, 
OF CHICAGO, 


19S1.A.445 


BR, JUSTICE HOLDOM DELIVERED TRE CPINION OF TRE COURT, 


JOHM LYNCH, | 
bleintaff in 


— en ee ee ee 


the parties to this action are respectively 
brewer and saloon keepers Hine defendant entered into % 
contract with plaintiff, dated the 27th of karch, i9cé, 
bx whlen—defeminnt sgreed to purchase and receive from 
the brewery, and from no other person, firm or corporea- 
tion, all the domestic draft and bottled beer which might be 
kept for sale or sold by Gia We agent or his servant, at, 
in or about his aaloon at 2012 benrborn atreet, Chicago, from 
the first of May, 1908, to the thirtieth of April, 1911, exe 
cept some Sudweiser beor, ana the brewery agrecd on—it+a—pert— 
to furnish during, that time all tne bser nscesasary to supply 
defendant's needs. Jlaintiff also agreed to supply defena- 
ant with certain saloon furniture and fixtures, 

The contract provides that in case of +e 
breach by defendant, ne should pay to plaintiff the sum of 
$200 "as and for its liquidated damages for and on sccount 
of loss of profits on tue sale of beer by reason of such 
breach of contract,” and in sddition tHerete pay te-pireintifT 
the sum of $200 for tne reasonable rental for tne use of fure- 
niture and fixtures furnished under the contract end os reine 
bursement for *ew expenses incurred in and-mbemt equipping 

_—— for the conduct of defendant's salean ousiness, 


The contract further provides/{tuat if defende- 


ant, bis heirs, eto,, have domeetic beer of otner manufacturers 
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than plaintiff upon his saloon premises, such fact shall be 
deemed and taken to be a breach of this contract and shell 
entitle the plaintiff to the dawages specificd, therein 

Defendant in his effidavit of defense denied 
that he executed the contract, or that he ever had any 
bestness denlings with plaintiff, or-tret-eny-svusiness, 

-reletiorsnipexiatad.at-any time between plaintiff and. nine 

~—eelf; and further denies that there wag at any time any 
domestic beer of the manufacture of any person, firm of coRe 
poration otner tnan plaintiff sold at the saloon or kept on 
the a&loon nrenises, except sudweiser beer; averred that a 
Mrs, Jann owned and ran the saloon, and that he was only her 
barekeeper and never nad any financial interest in the sae 
loon except to draw his wages. a 

The trial was Sarive a court and jury and ree 
sulted in a verdict and judsment for ,400, and defendant 
seeks this review, 

The jury beve decided the conflict in the evidence 
between the parties,  »nd we are not disposed to disturb such 
finding. The evicence of plaintiff uncontradicted is amply 
sufficient to sustain the verdict, and the jury mient well 
have disvelieved defendant's testimony and that of his wite 
nesses where it was in conflict with tnat of plaintiff, 

This was their province, ‘heir facilities were much better 
than ours in determining the facts, because they had the 
witnesses before them and could observe ticir manner and 
demeanor upon the witness stand, their candor or lack of it 
in giving their testimony - privileges not available to us - 
and therefrom were better able to decide as to who was worthy 
of credit and to give credit accordingly, 


befeniant denied everything which was material 
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to sustain the plaintiff's cause of action, lie denied that 
he had any interest in the saloon business or was anything 
but a bar keeper for Mrs, Jahn, although he admitted that 
the license to operate the saloon and the "beer book" were 
in his name, Yhe jury may have regarded - as we would - 
such evidential facts as controlling and have discredited 
that part of defendant'a testimony which was in contradice 
tion to these essential, controlling and admitted facts, 

We think the damages provided te bo paid by the 
contract for the breaching of it by defendant are in the nae 
ture of liquidated damages and not in the nature of a penalty, 
We so construe the contract. Its recitations so demonstrate, 
and all of its provisions are akin to the cases of Standard 


Brewery v. Schmalhausen, 175 i1)}, App. 629, and i, & Rh. Brewing 


© 


Co. v. Modzelewski, 269 111, 559. 

As snid in }inkney v. Seaver, 216 i11, 165, “Here 
the parties in their written contract, in plain terms ex- 
pressed their intention that the sum of §300 (5.0 in the 
case at bar) should be treated as liquidated damages, The 
circumstances which should enter into consiaeration in the 
ascertaingent and computation of the damages that woulc ace 
tually or most prebably resuit from a breach of the contract 
were well known to the contracting parties. Prauc or circum 
vention is not suggested, and there is nothing to indicate 
that the amount is unconacionable or disproportionate to the 
damages apparently likely to result from the breach. I[t was 
not error to treat the sum nemec as liquidated damages." 

This reasoning is of equal force in the interpre- 
tation of the contract in the case at bar, ilnintiff was ene 
titted to recover as liquidated damages, for dcefendant's breach 
of the contract in failing to purchase all its domestic beers 


from plaintiff, $200, as therein provided, also the further 
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Buin of GoCC Lor the reagonable rental of the ssloon fixtures 
furnished, sand ag reimbursement for expenses incurred in ine 
atelling such fixtures, These sums combined were the ramount 
of the verdict and jucgrent, anid they are without error, 
While we have reed defendant's bricf and argue 
ment, it was not prepared in conforsity to the rules cof 
this Gourt., it viclutes rule 21, which provides that "the 
brief should vontaein & shert,clear steteaent of the pcints 
and the authorities in support trereof," We call this to 
the attention of counsel for his guidanve in the future, 
ihe Judgment of the Vunicipel vourt being 


without error te atfirmeada, 
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EDWIK D. BUELL ae ‘rustee in 
Hhankruptecy ef the bl. 5, 
Kellastene Company, a core 
peration, 

Appellant, 
rd PAL PROM CIRCUIT ccUuRT 
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ERNST HK. KASTOR, TICHARD By i 
RKRASTOR, AAKOX BOLENWEIGER and: 
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BR, JULTICE HOLDOR DELIVERKAG THE UFL{NIUK UF THR CouURT. 


Yor the reagons assigned in epinion this day 
reniered in case He, 21259, the decree of the cireuit Ceurt 
in tais case is affirsed, 
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WILLIAM HK, BROWN & COLPAR | 
& corporation, 

a hana in perge, 

EMKOR £6 BUSICIEAL COURT 


3 
vo. } 
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LLCAGO, 


i. ¥. HISGEN, i 
sLointart in } wror, 


XY / 1951].A.469 


BR. JUSTICE HOLDOR DELIVERED THE GFLRIch OF THe COURT, 
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Lefendant in error sevesa the Court to strike 
from the files the document certified by the triel Judge 
to be » “Statement of facts upnerring upon the trial * * 
and all questions of law involved * snd the decisions of 
the Court upon #]2 such questions of law* and to affirm the 
judgement. It is first urged that the document was not 
certified within the time prescribed by the }unicipal Court 
Act. Counsel for plaintiff in crror used due dilisence 
to procure the trial Judge to so certify, but unfertiunntely 
the Judge was indisposed ond cut of the state and could not 
therefore de reached, Ve do not, bovever, deon it neceobary 
to pass upon such objcction, ve siail place our «aecision 
of this motion on the breader ground that the document cere 
tified vy the trial Judge containg neither @ statesent of 
feote appearing upon the trinl, the questions of law involved, 
nor the decision of the Court upon suck questions of Low, 
Ghat the document certifled by the trial eudge contains is 
the testimony of the witnesses in norrative form; this is all, 
No questions of law appear anc consequently no decisions of 
the Court upon quest.ons of inw, it is not certified av a 
stenographic report and te conbext s.ows thmt Lt is not such 
a report, Neitner dcoes it aprear that the testrnony set 


forth wes all tne evidence xeard or proffered upou tne trial. 
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hia is far from satiefving the statutory requirement, The 
document certified presents netiing for review, This motion 


comes within the ruling in Kurford v. besle, 151 i)], App. 


ee een 


605, in wiich this Court said: 


*Tnhe statute prescribes the condition for the 
review oy this court of a juigment of the -unicipal court in 
eases of the fourth class, To authorize suci review, the 
trial judge must sign anc place on file in the case eitiner 
°s correct statesent of the facts appearing on the trisl,’ 
or a ‘eorrect wtenograpoic report of the tirial,* Clause 
seven of said seetion 23 provides that, *o erder or judgment 
gSougiit to be reviewed shall be reversed unlees the cuprene 
Court or Appelinste Court, as the case may be, shall be 
satisfied from said stearteusent or wtenograchic report, or ree 
ports, signed by said judge, that sucn order or jucement is 
contrury to inw and tine evidence, or tnat such order and 
judgment resulted from substantial errors,' ete, Under tnis 
provision we can Look cnly into sucn sta.Gment or steno- 
grevhic report ag the act provides for and requires to ase 
certain whether the judgment ia cantrary to the law and evle 
dence, or resulted from substantial errora of the court, snd 
it foliows that unless there is in tue recurd such stuicuent 
or atenographie report, the judgment must be affirmed,” 


Schumacher v, Claney, 1524 ibid 47, is to the 
aame effect, 

in this record there is no such statement or 
etenographic report as the statute provides for end requires; 
therefore the docusent found in the record nnd certified as 
a statement is stricken from the record ana the judgment of 


the Municipal Court is affirmed, 
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Appellee, 4 
APPSAL PROM 
V@e QOLTROULT CORT, 
+,.7 - f 
Lhe wah f COCK COUNTY. 
RARKY MATASTSH amd ERMAN f£ 
Ye LIPMAN, sf . 
Appeal of BEREAN | we ppeltakt ad 
a TOCKT A 
x ro ] ry, oe ofie 4 5 6 


% 
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Nte PRUSIRING JUSTICS GUANLAN delivered the opinion of the court. 


Bernard Weinstock, appelies, (hercinafter called 
plaintiff,) brought an action on the case in the Cireuit Court 
ef Cook County against Marry Manaster «and Hermsn k. Lipman, s 
{the latter the present appellant and whe will he: ecinefter 
be referred to as the defendant) to recover demages alleged 
to have been caused tothe building of the plaintiff by the 
careless» and negligent manner in which the ssid lanaster and 
the defendant exeavated the earth on the let adjoiaing that 
of the plaintasf. the plaintiff was the ormer of a threeestory 
brick building situated at No, 1050 North Ashland evenue, 
Chicage. Sanceter was the owner of the adjoining lot, and 
he engaged the defendant te construct a buiiging on the sane. 
fhe defendant made an excavation on the lot for foundation 
ond basement purposes. The plaintiff claime that the defendant 
Gid the excavating in a negligeat and unskiilful eanner and 
thereby enused an injury to his building. The case was tried 
before the court and a jury, end e verdict was returned finding 
the defendant Maneeter net guilty end the defendent Lipman 


gui1ty%end aesessing the plaintiff's demages av tie sum of 
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2675. Judgment wae entered upen the verdict and the 
defendant Lipman Bas prayed thie apvenl, 


Ths defendant hes asgiened four crounds for the 
roversal of inc judgment. One of these we think is meritorious. 
-+ The court, at tae instenes of the pleintiff, guve to the jury 
tae foll¢wing imetrustion; 


"The court instructs the jury, at a satter ef 
law, thet the owner of jend han x ricsht to have the 
8011 of His premises susteinesd vy the lutersl support 
ef the natural rail ef the adjoining lendg and that 
while this right does not extend ta the supsert of 
any eciitionsh voeipht wach the owner of the soil 
may place upon it, sueh as a buiiding, stili the 
aay isn that the adjoining lsnc evmer in aaking excavae 
tions on his land must do #0 i6 a reanonmbig enreful 
ama shalltai manner, 35 ac to avoid doing any unnecesse 
ary injury to the buildings and in thiv conse, if yeu 
Tang feox tha vrenonierence of the evidence that the 
defendants made wn axeaveation whelly within the let 
Gwued wy the dufendient “aneaster, and that in snaking 
euch excavations they failed te use rearnceetic and 
ordinary Gare er ekill, se chereed in the declaration, 
and thet by reason of such failure of the doferéente 
tO Ube HUG renecrable cere and skill, the building 
of the plaintiff wee damaged, then your verdiet should 
be for the plointiffe” | 


it wis. be noticed thot thie inetruction, once thet directs a 
Vesuict, 30 aot drawn upon the theory thet the defendante come 
mitted a trasgaaa upon the -land-» of the pleintitf, byt vypon 
the theory that the exenavation wee mode wholly within the lot 
of tie dulTenient Menaster, Hy the instruction the jury ere 
gdvected to returns «a verdict in faver of the plaintiff if they 
Sine thet the dcferdapt feiled to ues reasonsble and ordinary 
kill in muking the exervetion, and that the olsaintiff was 
thereby injured. Tho instruction entirely eliminates fron the 
consideration of the jury the qmaaation as to whether or not the 


Plaantaf? exercised ordinary care for the protection of his 
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property, and whether such feilure, om the part of the 
plaintiff, to exercise ordinary ears, if the jury found 

the Same wan preven, proximately tonteituted te preduce 

the injury in question. As the theery o? the defandanta 
wee, thet if it had net been fer the nagligent ecnduet 

of the plaintiff, the injury te his property would not 

have occurred, and an there was evidence tending ts suppert 
this theory, the giving of the akeve instracticn conetitutes 
reversible errer. The judgment of ths CLrauit Court of 


Ceok Jounty will be réversed and the ecauna renmuwied, 


REVERCRD AD PRRANDEDs 
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WINNIE CO. PAINTER, ) i 
Appellant, } APPEAL Arrow 
) f 
bid ) GURICIPAL COURT 
) P 
HOWARD DURHAY, ‘ ) OF CHICANO. 
Appellee. ) 


1951.4. 468 


Mite PRESIDING: JUSTICe SCAMLAN delivargd the opinior of the sourt. 


b | 


¥ Thies was an action of the first slags in the “unicipal 
Court of chicaro, brought by the appsllant (hersinufter called the 
plaintiff) against the appellee (hereinafter salled thse defendant) 
to recover a balance of 2955.24, und interest, alleged to be due 
the plaintiff for services as a "graduato professional nurse,” ren- 
dered to the defeniant under an alleged cortract. Plaintiff's state- 
ment of claim, ss amonded, alleses, im substance, that she renderad 
eervices to certain members of the defendant's family ae a “graduate 
professioral nurse," for a period of “1 weeks, from Marsh 19, 199F, 
to ard including Cotober 1%, 1806, f(exsept two weeks, from July 
25, LOR to August 1%, 1998) at an asroet rate of %25 per week: 
making a total of $2925; that the deferdant was antitlsed to credit 

due to nlaintiff 

for payments agzrerating %1959.74, leaving a balence,of T95".2%, 
with interest. Che teferniant filed ar effidavit o° morite in which 
hs denied the employment of the plaintiff for a longer period than 
73 weeks: denied any contrast or asreensnt with the plaintiff to 
pay her at tho rate of 25 per week, or that he ever ratified ary 
such alleged agreenent; and avepred that there was never any contract 
or agreement as to the rate of pay of the plaintiff; that ashe wae 
entitled to payment only at a rexsonable rate for the nature and 
kind of services performed; that plaintiff remiero! services asa a 
"graduate profesaional nurse” for 23 weeks only, and that for such 


services §25 ver week ie reascrable, makine o total of 5259; that 
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for the remaining 6% weeks plaintiff rendered services only as a 
practical or untrained ruras, for which (8 per week is reagonable 
and ample comperisation, making a total of “4u4; that plaintirr 
earned for her entirs services to the defendant @ sum not exceed- 
ing $1974; that deferiant has paid to plaintiff 31959.74, leaving 
& balance cf 64.23 due the plaintiff. f 

the case sas triod by the court without a jury: the 
iesues were found azuinut the defenitant and plaintiff's danases 
were azscused at 34.25; Judgment was entere: accordingly and the 
Plaintiff has prayed this aopeal. 

there is practically no dispute between the parties as to 
the material facts in this oa s. fhe real vontention ta aa to the 
law applicable to the facts. 

fhe plaintiff claina that durins the full periad of time 
covered by her statement of claim she waa antitlsd to compansatior 
from the defondart “at the asreed ani customary rate of [25 per 
week." the defendant avers in his affidavit of deferse that there 
nevor was any contract or agreement as to whst rate he was to pay 
the plaintiff; that durin: the first 2: weeks of the period covered 
in the plaintiff's statemant of clalm ashe renderai ssrvicees "aa a 
graduate professional nurss,” and that a rate of 6.5 por week is 
reasonadle for such servicea; that for ths remainins seeka of the 
said period she rondered services only "as a practical or untraired 
nuree,” and that for such sasrvices a rats not excesding 28 per week 
is reazoneblse and ample. it 1a admitted by the defeniant that he 
employed tho plaintiff? as a "graduate professioral nurse:" that he 
knes at the time of the sauid employnent that the componsa’ion for 
euch services would be $25 per week: that the plainti?f roniered 
services to the defendant as a "graduate professicral nurse” for a 
pericd of cs weeks, and that he paid her 32° per week for said 
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shether the plaintiff waa paid 325 per week for the 
said period of 25 weeks by express understanding between the par- 
ties, it is entirely unnecessary to determine, for the reason 
that the defendant corcedes that the plaintirf and hisvgelf, at the 
time ef the hiring, ard durins the seid 25 weeka, umdersatood that 
the compensation of the plaintiff was to be @2h per wesk. 

If the employment continued for the revainins period of 
time covered by the statement of olaim and the charaster of the 
work renders! by the plaintiff was clearly within the scope of the 
kind rendered during the said 25 weeke, (even thoush it misht have 
been Of a slishtly differsrt character) and the defendant contirued 
to receive the servioes of the plaintiff without sivins her notise 
of ary chanrs in the scompsnaation to be paid, the presumption is 
that the sume wages paid for ths aaid <4 weeks would scentinue. 

c 
Urans Sroa. if, Co. ve. Adama, 142 111. 1le53 Ingalla v. Allen, 132 
111. 179. ‘the defendant contends that after the said 25 weeks of 
service the character of the asrvices randered by the plaintiff? 
chanjed, ard that she ther performed the work of a "practical or 

in our judgment, 

untrained nurss,” There is no evidensefunon which to base 
this sonterntion of the defeniant. While the duties of the plain- 
tiff during the latter period may haves been st times less exacting 
than formerly, nevertheless, 1t is cleur, even from the defendant's 
evidence, that the plaintiff was expected at sll times to held her- 
self in readiness to perform all the duties that might be required 


a] 


of her as a “"graduats professional nurse,” and there is no evidences 
tending to prove that at any time the plainti’f and defsndant had 
any understanding that the character of the services tc be rendsrad 
by the former wers to be any different from these that abe rendered 
during the said <3 weeks, <cthere ia no evidence tending to show that 
the plaintiff and the defendant at any time entered into any new 


arrangement as to the compensation that should be paid tha plaintiff. 


od 
+ the defendant aft testify as follows: “that on the sth or 10th of 
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Bay, 1790, Miss Painter rendered ma a gtatement acd asked for some 
money. i had been giving her woney ae ane asked it during this time. 
The statement showed that i owed hur at the rate of {25 a week 
a little over ,109%. I wrote “ies Painter a chack for 35095. I told 
her 1 had no idea ahe would charge ve 225 a week for every week she 
had been with me, that i thought it was unfair, that I could rot 
afford to pay it, that I could not sfford to kesn her at that rate 
and that if she was zoing te stay with me any longer sh# would have 
tc reduce her bill and reduce her charse for the future. That is 
the payment appearing on atatement of claim under date of Nay li, 
190s, The Court: oo. what did ahe say when you told her ahe would 
have to reduce her bill? A. She sald she Gidn't aee how she could 
do it, etc., but I told her i could not afferi to keep her any longer 
at that rate. It was a pleasant fréenadly sonversaticn and we left 
it that way, that i could not afford to pay it.” the defendant 
further testivied that he nuvor at any time durins the period of 
employment téld the plaintiff that he sensidered her aa anything 
else than a prefessional nurse: that aftsr the aaid sonversation 
he permitted the plaintiff to continue in her work and nothing 
further was said or done in reference to her work or pay. 

if, after notices by sn employer ot a proposed change in 
the terms of the employment, an employee sontinusy in the service 
of the employer, and aithout objection, the law preeumes that the 
employe asaents to the new terms and theresfter porferms svervicos 
thereunder. dowever, in the present case, there is nothing in tho 
aforesuld testimony ov the deferdant from which it could be presumed 
that the plaintiff assentod to any terme of compensation different 
from the original rate of §2% per week, nor is there any evidence 
in ths recori from which 1t could be presumed that 3he, after the 


saic conversetion, worked undar any new terns and conditions. 
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The plaintiff subritted the oases to the court upon tha 
theory that under the facts of the cass tho defendant hired the 
plaintiff and at 2 compensation or ware of 225 ner week, ard that 
she waa entitled to receive this sum per week for the antire pariod 
covered by the statement of claim. “he doffsniant submitted the 
case to the trial sourt upon the theery that thers was no agreemont 
between tho particas as to the rate of sompsnaation at the time of 
the employment of the plaintiff hy the defeniart, or at any other 
time, ard that the measures of the compensation to be paid the 
Plaintiff was to be determined according to the quantam meruit, or 
the reason2015 value of the services performod; that the reasonable 
value of tha said servioss for 24 weeks was 425 per week, and the 
regasenabls value of the acrvices after that time ass %* per week. 
the trial court adepted the theory of the defendant and entered 
Judgment in favor of the plaintiff for §4.24. In this hs erred. 

In our fudgmert, under the admitted fasts of ths case, ard under 
the law, the plairtiff's theory was the ccrrect ons, and should 
have been followed by the court. ‘his case must therefore be ro- 
versed, but as it is sertain from the proof that the amount the 
plaintiff is ertitied to is 399:25.24, and as a jury 42s waived in 
the present cause, it will nct be romanded, dut judsment «ill be 
entersd here in this court in favor of thse plainti f (avpellant) 
and against the defendant (appelles) for tho aum of 9925.23 and 
coats of the suit. 


JUDOMNGNT RSVSRSGED AND JUDOMANT HERE 
POR 8926.28 AKD COSTS OF T'ME 3UI?. 
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HERMAN COHN, ' 
Appeliles, APPEAL FROM 
) 

VB. ) i SUPERIOR COURT 
FLANAGAN ard BIEDANWEG y! 300K COUNTY. 
COMPANY, a corporation, /) 

Appellant. _“ ) 


a 1951.A.491 


MRe PRESIDING JUS TIVE SCANLAR delivered the opinion of ths court. 


The appellev, Herman Cohn, (hereinafter called the plaintiff) 
sued the appellant, Flanagan and Uiedenweg Company, su corporation, 
Reson taetiee called the defendant) before a justiocs of the peace of 
Cook County, Illinois, and the defendant gave notice of set-off. 

The justice found for ths defendant and awarded it damages in the 
| gum of one cent; judgment wae entered on the finding and the de- 
| fendant took an appeal to the Superior Court of Cook County, and on 
the trial there, before the court end a jury, a verdict was rendered 
for the plaintiff for $115. Judgment was entered on the verdict 
and this appeal followed. fhe plaintiff haa not filed an appesrance 
in this court. 

* The defendant contracted with St. John's Church in Jackson- 
ville, Florida, to furnish the windowe for ita church, and it then 
entered into the following contract with the plaintiff: 


"THE FLANAGAN & BIEDENWEG COMPANY. 
ARTISTS = STAINED GLASS. 
CHICAGO, March xz, 1°04. 


We, The Flanagan « Hiedenweg Co., agree to pay to Here 
man Cohn two Hundred Dollars ($200.99), for setting all of the 
glass in st. John's Church at Jacksonville, Fla., 2s per plans 
and epecifications. 

He, Herman Gohn is to furnish all the necessary material 
excepting class and lead, and to place same in position, in- » 
Cluding sixty seven ventilators to the satisfaction of the com- 
mittee. The work to be set in stone. 

He is to use cement of the best quality obtainable in 
Jacksonville and the best arade of putty, if putty is salect- 
ed by the committee and all work to be left clean and to the 
satisfaction of the church committee. 
| We, the Flanagan Biedenweg Co. to be in no way held 

responsible for any expenses in the delay of shipment by the 
Railroad rie! ae 
) t eal) 


{ GAN & SIKDE 
Corporate tosen a Flanagan, Sreaitent (Sign 


Herman Cohn j3ign)* 
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The plaintiff wernt to Jacksonville in March, 1994, and began work 
under the contract. On March 15th, after the plaintiff head completed 
about one-third of the work, the committee of the said church com- 
plsined that a certuin portior of the glass then on the grounds was 
too dar’ in color and, according to the plaintiff, ordered him not to 
use the same. The plaintiff immediately telegraphed the defendant 
as follows: "Dark glasa rejected, send other, can't wait. Coming 
back." the next morning he received the following telegram from the 
defendant: “lass made special at factory from their sample, is cor- 
rect. Don't come back unless at your own cost till further orders. 
Letter follows." On Iiarch 15, 1908, the plaintiff received from the 


defendant the following lotter: 


es March 13 e 1995. 
Mr. H. Cohn, 
c/o Hond * Bours Coe, 

Jacrsonville, Fla. 
Dear Sir:- 

Ye received your telegram at 4:40 P.M. thie day 
the 13th as follows: ‘Dark glass rejected send other cant wait-- 
coming back’ and we wired you as follows: ‘jlass made special 
at factory from their sample is correct. Don't coms back un- 
less at your om cost till further orders. Letter follows.’ ve 
also telegraphed Yond and Sours Co. as follows: ‘Cohn telegraphed 
glass rejected. Too dark. jlaga made from your sample at 
factory. Glass 0.K. Cannot accept rejection om that ground. 
Letter follows.’ 

"You have no authority to take it upon yourself to say 
anything about the glass beings rejected. You are only there for 
the purpose of setting the glass and if there ios anything of this 
kind to be gaid it must come from the people who are buying the 
goods. We cannot regard you but as a hired man settins: the work, 
therefore, you should not take the responsibility of sending the 
telegram. 

"We wish to state that this slass was made special for 
this job from a sample received from Lond & Bours Co., Jackson- 
ville, Fla. and wae sent to the Pittsburgh Plate ‘lass Co. at 
Chicago who reserved the sample as it was sent in to the factory 
to be made after sample, the glass was made aftor same and is the 
same commercial mumber as known throughout the U.S. and it ia the 
same as sample now furnished for the windows in Jt. John's Church, 
Jacksonville, Fla. I! am snclosing herewith a small piece taken 
from the sample which [ shall use for reference showing the earall 
piece of the glass that may be compared with their sample. 

"the only difference there might be is the question of 
thickness. We have compared it with our sample and find it 0.K. 
also compared it with the Pittsburgh Piate “lass Co's sample and 
find it O.K. There must be some mistake. But it ia well knowm 
that when cathedral glass is leaded in flat lead that the flat lead 
has the effect of giving it a darker appesrance and it is darker 
in appearance in large sheets than it is in enall sheets. 
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"We do not propose to accept a rejection on technicalities, 
furthermore, we will not stam! ary expense of your returning un- 
less the officials et Jacksonville sive satisfactory reasons and 
refuses to allow you to set the work in place in writing, this 
will give us an opportunity for action, but do not take any ver- 
bal reasons for stopping this order, it must be in writing ard in 
euch clear language that there will be no question on your part 
about returning to Chicago. ie hold that we have fulfilled our 
contract and the responsibility will »bave to develop on the other 
end aa to rejection. 

Yery truly yours, 
The Wlanagan A Biedenweg co.” 


Immediately upon the receipt of this letter the plaintiff returned to 
Chicago, arrivines there on iiarch 1%th,. Wher he left Jacksonville, 
all the material nesessary to complete the job to the satisfaction 
of the church people, was on the ground; telegrams ard letters had 
passed between thse defendant and the church people, ard the trouble 
in reference to the color of the glass was aettled at once, and the 
church people requested the plaintier to remain and finish the work. 


The plaintiff adritted that he knew that the defendant was financially 


responsible and well able to pay any damage that he micht suffer by 


reason of the delay. when the plaintiff left Jacksorville, the de- 
fendant immediately sent an amploye to complete the work covered by 
the contract with the plaintiff: this employe arrived in Jacksonville 
on March 17, 1998; found all the materisl necessasry to complete the 
work on the ground and the work was completed under his supervision. 
The deferdant claimed that the work done by the plaintiff waa very un- 
gatisfactory, and that it expended, altogether, 5599.19 in completing 
the work the plaintiff had contracted to perform, and that after allow- 
ing the plaintiff the amount of his contract, 0290, there was a 
balance due the defeniant of $1259.19. () 

After a careful consideration of the svidsnce in this case, 
we are satisfied that the judgment must be reversed and the causes re- 
manded, for the reason thet it is clearly apparent from the proof that 
the plaintiff, without just cause, ebandoned hia contract. Tfhe flass 
objected to by the church authorities constituted only a small pro- 


portion of the total used in the sores tT There is nothing in the record 
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oje 
from which we can actually determine whether the objection 
to the glase was well founded or not, but in any event, the 
agefendcant quickly satisfied the church officinie and imnede 
fately shipced glass thet wes after ards used, without objece 
tion, in the work, This glass arrived in Jacksonville before 
the plaintiff's departure, or within a few houre thereafter. 
Sven 47 the plaintiff ware compelied to remin idle for tue 
Or three daya because of the trouble in reference to the glass, 
thie fact, aione, would not justify him, under all the cirewne 
Btancse in thie case, in sbandsning the work, nor dees it 
appear that it was really necesoury for him to remain idle at 
oli, for there was work on his contract thet he night have 
done during that time. if the plaintiff suffersd a dolay in 
hie work through the fault of the defendant, the latter would 
have boon compelled, under the contract, to compenrate nim 
for the same. That the plaintiff wae anxisus, for some 
reason, to abandon the work is strongly evidenced by the fact 
that as soon as the church people made the complaint in refere 
ence to a portion of the glass, tho plaintiff telerraphed the 
defendants “Dark glass rejected, cend oiher, enn*t waite 


Coming back." 


eaid; 


®A Blight or partial neglect on the part of one of 
the parties to a contract to cbrerve soue of tho teres 
or conditions thereof, will net justify the otner party 
to at once abandon the agreencnt. As wae said in Selby 
Ve Butchineon, 4 Gilm. $19, in orcer t9 justify an 
abandonment of the contract, wad of Cae proper recuedy 
growing out of it, the failure of the opsosite party 
muct be a total one. The shject of the contract must 
Rave been defeated or rendered unattainable by his ulfe 
conduct or default. For partial derelictions and none 
compliances in matters not neconsarily of first imoorte 
ance to the acvomplishacnt of the objewt of the eontract, 
the party injured must etill neck his remedy up n the 
atipulstione of the contract itself,” 
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See aleo City of elgin ve Joslyn, 136 id. 525. 


Tae judgment of the Superisr Court of Cook 


Gounty will be reversed and the cauve remended. 
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STALE BANK OF ONICAGO, et al., 
Appsllees, 
i APPEAL “ROS 
Va. | 
\ SUPrnLoh CCURT 
\ COCK COUNTY, 
On Appeal of BOARU\C% PRUSTSRS 0; 
PARK VOLLEIK, (Corporation). 


i tM a, 1 9 
wae: 51.4. 496 
Snciaseeet 
MR. PRAGIDING JUsTIC“ SCANLAN delivered the opinion of the court. 
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Kime State Yank of Chicago as trustee of the trust created 
by the last will and testament of John k. Parsons, deceased, filed 
ite bill in the superior Vourt of Cook Uounty, Illinois, to fore- 
olose a trust deed given by John Christensen and -osalba aA., hie 
wife, to secure the paymort of their promissory note for 2399, 
Oross-bills were filed by Kathryn Crisps, John Christensen and Park 
College. “The-chancellor dismissed the original bill ard the cross- 
bill 6f Park Yollege. Park Sellege has appealed and the State Bank 
of UChicaszc has assizned cross-errors. 1” 

in the fall of 1:97, avpellee jichn Uhristensen, gescursd a 

loan of $590 from arthur °. Peaes, and gave his note, dated ‘Jovaem- 
ber 20, 1997, for ths amount; the note was secured by a trust deed 
on the howe of Vhristernser at 329 Hoot atrgat, Jhicaro. “saase after- 
wards gold the note and trust deed to a man named jriffir, who in 
turn sold it to the Uhompson «= ‘aylor spice compary, ard the note 
and trust deed was owmmed by the ‘‘hompson *% faylor spice Company or 
the date of its maturity. Upon the maturity of this note, arpellee 
Christensen again applied to Peass to secure for him a loan of  j50n 
on hie aaid property; thse said 400 note to be paid out of the 
$500 loan and the remainder of the same to be turned over to Christen- 
gen. 3eeetbeexdxtm Christensen secured the loan of 5:59) from appelles 
Kathryn Crispe, throuch Peass, christensen save his nots ror 3499, 


secured by a trust deed on hie ssid vroperty, signed by himself and 
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wife. fhis loav of $599 was made with the urderstarding hetween 

the three partisa that the asid 9399 note was to be paid out of 

the §500 loan, and that the not# and trust deed given by Jhristen- 
sen to secure the loan of $596 was to becomes a first lien on his 
property. Gn December 15, 1909, Pease ola a8 took un this 3309 
note and trust deed from ‘thompson + Tavlor Spice Vompany, but he 
never released the trust deed securing the note, ani ho kept the 

note and trust deed in his possession; ne also kept in his posses 
sion the {590 note and trust deed securing the sane. On or about 
March 16, 1901, Jaroline i. Senianine ad then acting as the sole 
executrix of the last will and testament of John kK. Paraons, dessased, 
died testate, and Walter \. Howland qualified ard entered unon his 
duties as executor under her will. Howland received with the assets 
of the Uarolins *. Parsons estate the assets of the John R. Parsons 
estate, and he thereafter acted as trustee of both estates. On 

Haron 24, 100%, Howland was relieved § as trustee of said estates 

ard Peaas was appointed trustee of the same. the trust create) by 
the last will and testament of Uaroline “. Parsons, deceased, provided 
that the income of certain property should be paid to one Alice *. 
Babcock during her lifa, ard upon her death ths said trust property 
should go to appellant Park Vollege. ‘he will further provided that 
if for any reason, the gift to Park Collers failed, the said property 
should go to the children of Alice ‘i. Jabcock. ouring the lifetine 
of Alice &. Gaocock, at the request of Park Colleze, and with the 
consent of Alice |. Gubcock, Pease accelsrated the trust ard turned 
over to the said College certain cash ard securitios claimed by Pease 
to be the corpus of the Varoline ''. Parsons trust fund. Among the 
securities and cash sc delivere: to the said Jollexze was the #599 
Christensen note, with interest coupons, and trust deed securing 


the game. Pease remained trustee of the John Kk. Parsons astate until 
his death, April 7, 1911, wren the appellant state sank was appointed 
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said 
trustee of the xabmxkxxRxnxamax satate, ani obtained from Psase's 


exsoutrix possession of the $509 Ghristensen note ant trust deed 

securing the sume. fhe bill filed by the State Hank of Chicazo was 

for the purpose of forsslcairg the trust dead and securing payment 

of the @500 note. ithe chancellor diamiased the zxzkx b111 of the 

State Jank of Chicago for want oF equity, ard his action in this rae 
betmes 

gard fa ursed aa error by tha said Jank. 

Thu oross-b11134 ane anawers filed by tre seid Park Collsra 
end Kathryn uriape presert, the question 42 to thse ownerehip of the 
$6590 Christensen note ana trust dead above referrei to: the Jollege 
Claimins to be a holder of the same in dus couresa. he court fount 
the issuex on this question in favor of Natrryn Urians ard arainst 
Park College, ani diamlased the cross-bill of ths latter for want 
or equity. \tnie appeal was prayed -y the Colleze to reverse the 
decree dismissing its srosa-b111 ani findings the property in said 
3500 nete to bo in Kathryn criape. 

The State gank of vhicusc contends that the chancellor oarred 
in dismissing its bill for want of equity. ‘The sertificate of 
evidence in the cave apnears to have been tendered by thse appellant, 
Park Collose, and in the jJuige'ts certificate to the sama, it is 
stated, “that ths foreroingz was all tne evidenoe introduced on the 
hearing of aaid cause, on the issues as to the ownersnip of the 8°99 
note and ita coupons ani the trust deed ssouring toe same." l'gom 
this certificate, +e mutt assume that the svidersce heard or the 
isaues mads between the bank and Uhristensen on tho orixinal bill 
is not included in thse sertificate of evidence. the appellant lark 
is, therefore, not in a position to question the action of the chan- 
cellor in disrissing ite bill. "In chancery cases ts rules is, 
thet a decrees granting relief nust be supported by a Pindinr of 
apecifisc facts in the decree itaslf, or by evidence appearing in 


the record: but the ruls ia otherwise as te a decree disnissines a 
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bill of complaint, sinee that is the proper decres to be entered 

in case there is no evidence, or in case the evidence is insufficient 
to warrant the court in gramtins the relief prayed for. such a 
decrees cannot be reversed because the relief was denied, urless 
conplainant ahall ehow that the evidence was such as to ertitle 

him to the reilef asked for. suoh shoving must be made either by 

& certificate of evidence, cr by a certificates aHowing that the 
record filed is complete. Im the absence of such sahewine, it will 

be presumed that there was evidence which justified the action of 

the court in dismiasing the b111." eines ve Strasaheim, 174 (11. 
App. 13. “In this case no affirmative relief was given by the decree, 
but it merely disuiusaed complainanta!’ bill for want of equity. Such 
a deores is authorized wherever the evidences is insufficient to ware 
rant the relist asked for. (Ryan ve sanford, 153 i111. 291: Jackson 
ve Sackett, 143 id. G48; Mirst National Bank v. 3uker, supre.) 

A complainant agearieved by gush a decree must show that the eviderce 
entitled him to the reliof for which he prayad, and to de this he 
must preserve the whole of ths evidence.” Kelly ve Funkhouser, 


171 111. 295. {fo the sane effect ie Ycokemman v. siiskelherry, 242 


> 
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ill. 117. 

Counsel for the Jank admit the rule referred to in the foro- 
going cases, but thoy insist that it doss rot apply in the present 
instance, for the reason “that courecel (for appellee Christensen) 
were not content with a decree dismissing the bill of the state Bank 
of Chicago as trustes for want of equity, but that they have saused 
the court to incorporate in tio decree sonclusions of law and fast 
as followa: 

"That the 5490 noto ani mortgrase exoouted by Christen- 
sen on the 20th day of ‘ovember, 1997, to Arthur Pease, trusa- 
tee, was fully paid vy the said Christersersa, ard thant the 
complainant, the state Yank of Jhicazo, aa truatee, has no 


right, title or interest therein. '" 


and the counsel for the jank arzue that besanse of the inocorroration 
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of the aaid "conclusions of law and fact" in tho decres, 1t wig 
the duty of the appslles Chriatersen or soma party to the CRUBA, 
other than the appellant Bank, “to preserve in the record in some 
way tho evidence which authorized the court to draw the conclusions 
which it 314 draw and incorporate in its decrse. Ye aubmit that 
there is no such evidence in the record, and that for that raason 
the decres of the chancellor must be reversed." Under the deciationa 
to which we have referred £6 was entirely unnecessary for the ap- 
pellee Ghristensen to incorporate in the decree any finding of 
fucts, and whethor the part of the decreas that the Sark reliea upon 
in support of its pregent contention ia a finding of facts or “con- 
clusions of law and fact,” tha incorporation of the aame in the 
decree doses not relieve the Hank from the burden of showing that 
the action of the shancellor in dismissing its bill for want of 
equity was not warranted by the vroof in the cage, and as it has 
failed to rile a proper certifisate of evidence, it 1s impossible 
for it te successfully carry this burden, 

the appellant, Park Collese, contondsa that it "ie a holder 
in due course of the {S00 note of John and Rosalba Christenaen, and 
took the game, together with the trust deed securing it, free of 
any claim of Kathryn Crispe.* ‘The chancellor found in the decree 
not only that Kathryn Criaps wan the omer of tho said rots, interest 
coupons and trust desd securing the game, but he further found that 
tho said note, oto., were fraudulently delivered by Pease to the 
appellant Volleze; that no consideration waa paid for the said 
note, a@tco., by ths sald Ccllere: that settlemert of the Parsons 
trust was enforoed aguinst Pease vy the Jollegs, and that the Solloge 
dii not take the aaid note, etc., in good faith, and for value in 
the ordinary course ot business, and that it acquired no right, title 
or interest thersin. ve have very carefully examinod the evidence 
in this case, and we are fully satisfied that tha said findings of 


the chancellor were clearly justified by the proof. tinder the facta 
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and the law, the chancellor could not have found ir favor of the 
College and against the appellee Srisos. 
The deoree cf the superior Court of Gook County is in 


all respects affirmed. 
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GEOKGE id. LYLE, 
Appellee, 


APP? al PROM 


ve. \, QOUNLTY OGURT 
AUSTIN J. GEARS, Jr., 


| 300% COUNTY. 
‘Appellant. 


1951.4.500 


MRe PRESIDIMN: JUS7ICH SCANLAN delivered the opinion of the court. 
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On March 8, lv1l5, judgment wes sntered in the County court 
of Cook County for $120 against the appellant, Austin J. Sears, Jr., 
and in favor of the appellee, ivorre 4. Lyle. Cn the same date an 
appeal wes prayed and allowed upon the appellant filins an appeal 
bond in the sum of $450 within thirty duys. Cn April G, 1615, the 
following order was entered by the said court: "New on this day, it 
is ordered by the court that the time to file appesl bend in the 
said cause be and is hereby extended ten days from tpril 4, 1¢18." 
On the same date (April 9%, 1915), sn appeal bond was filed by the 
appellant and approved by the court. 

The appellee has filed a motion in this court to dinriss the 
present appeal on ths grounds, "that ths appeal bond filed ir the 
court below was not filed within the time limited by the sourt, nor 
within the time fixed by a valid extension rade by the sourt below." 
It 18 clear that this motion must be allowed. Jurisdiction by the 
trial court over its order fixing the ocriitions of an appeul is re- 
tained only until ths expiration of the time fixed, arvi if this time 
expires without an extension before the appeal bend is filed, the 


right of appeal is lost. Hill v. City of chicago, 218 il]. 178. 
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STATEMENT BY THE COURT. heues %. Melly, defendant in 
+ hereinafter oalled the pleintiff, obtaine? o tinmert of 
 * $800 in his favor in the “wnictpal court of Chieceo, a — the 
Court of the Inderoniont “rior of Poresterc, rtaintire in 
Crre?s iepelnteer calie? the def ndant. } 
The foots vores theeetyetho deferiant 12 a fratornal ine 
eurance society incorporated under the ost ef Sarliarent of Cenada, 
with itc principal office at “ersmtco, ami is authorised to deo bust- 
neos in thie State. It Lo mrdo up of the “uprere ‘ourt ef “he 
omer and cuborfinate courte. Movember 80. 1799, the 4efeniant 
iscued a cortificate to the rlairtif?, whe thoreby heeame « renbor 


AE CUPR YE COURT OF oT: Tide. 


of Court “oldnor, ‘ccated ir Chicarm. The certiffoesto wac for the 
gum of £1,000, and tho bencflcfary thorcin mead ver Corto 
VelLanghlin, plairtiff's rether. It mwrovide’, aromr cthor thincs, 
that in case the plaintirt was teteliy ant nermarcntivy ALenbled 
by reason of ccolifent (of whieh dticabtlity the exoevtive couneil 
was to be the cole fudges), ore-Imif of the certifiects - 00 - 
 ghoulé be pal@é tc Telly. ‘he by-lavs, whioh wero rate © rart of 
the certificate, defined total dinability to po that the ~orbor 
be "forever totally unfit to follow cr direct any orplicymont, 
labor, trade, cecupation, bucinerse or mrsfencion." Cortatr tuca 
am assosements were tr bo r id by tho member cas!) rent’, with 

a period of thirty daye eraso, ami it was previded that upon fail- 
ure to pay within the poriod of grace, the member shovid ipen facto 
fmecdiately otarxt cunperm'od: thet in cave of total “teaht ity, 
certain proofs chowid be mate. and tMmt no lermal ction chevic be 
Geumonsed wntil all romcties provide? in the senetituticn vere 


‘Wan! that any lozel procesding spt de broucht v' thin 
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Yelly contirucd a monber ir good standing wmtil “ovember 

80, 1909, although shortly rricr thercto. “etober %, 199°, he 

wae reinstated, having becn theretofore muonerde?’ for non~naynont 
of Guess. © Jonusry 1, 1910, the deferrient comtonmdic “eliy ws 
agnin suspended for ronepaynort of the “ecember duen. “he ovirtonce 
tends to show that the plaintiff either in Sanusrey or tho fere rart 
of Yebruary, 1910, recefved = notice from John “oureran thet he hod 
been suspended. “‘auseman was the “inaneial socretary of Court 
Gelaner, having held sush positicn singe 1°09. ‘Tia Aunties were te 
GOllect dues and acrersmento ond forward the sarc te the Tish Court. 
Ne on@ the plaintiff had been accueintenecs for more thar ten years. 

There ic a comflict in tho eviderms ac tc what teok place 

at thet time: “elly's version being thet he acked "auseran chat 
the nctice meant: that “auseman sald he had beer eusnente4d for none 
payment of duos, to whieh Yolly replie? thet his mother, ‘re. 
Yelaughlin, bat sont the duce by madl dtring the latter part of 
Becerber, 1909, an@ which tues “nuscman stated hs hac met penetyodt: 
that thereupon “olly offered t> ray the omer, but lauecman refuses 





te aecort the money, etating tht he would take t ¢ mtter ur with 
the rosta! authoritica: that ‘ausomen ove him no anrileation for 
roinstatonont - 
- faugeman's contention fs that he told felly he wea cuersnd- 

e@; that “elly tolé hir fis mothor hat sent the mener in Pecombor: 
that he, Nauseman, had not reocived the som; tmt he. “ausemar, 
waid he would take the mtter up with the vestal authorities am 
notify "olly: that "eliy 444 rot coffer any money at that tine, hut 
atated he was out of work am! wanted him to wit for 1 few weeks: 
that he, auseman, suid he could wait a: lome ac ho rleaned’d, but 


net more than ninety days: that he then pave “oliy « dlank appli-e 
gation for reinstatement. whieh "elly sipmed and tock vith him, 
and was to poturn when he was rendy. “ollr denies thie om est-tos 
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A court ronorter restified thet on 2 former trial, “olly 
ed that ot that meeting, he reeaived on arrliention for 

roinstetemont. ard thet he aimed the sare. he testireny also 
shows that mthin: further woo don in the mettor, itil ‘arsh 18, 
(1920, when Foliy'ts mthor celled on “susernn here he was errlored 
amd valid sho come tc may her son's dues, and tc have bir reinstated: 
%, although che hid paid the tucs im ecomber, cho would nay 
shen amin. “be returned the application binant sirned by her con, 
to liausoran. ‘iauneman tock tho money am! tho epplicatton. “ho 
epriication atat<:a that tho money vac received and held by “iauseran 
ao trustes unt?] action woe taken by tho heat off4eo in “oronte, 
and that Telly bad been susrenied for nom-naymont cf Aucs fer 
Josuary, ‘cbruary, (aroh ani sprit, 1°10. “suseman thon wrete in 
Welly’s pasr-bock which ‘rs. ‘elLavghlin het, that the Sceomber duen 
were thon paid. “oc slsc rave hor a regoint siieh acimewlotrod nay 
mem, of $8.52 from Welly for tho renths of Jaemary te vay, "4 
apply on reinstatement." At thet time, nothing vas said by “rn. 
Nelaughlin that her son had been severcly infurct ¢ho cay before. 

It apnoars that om ‘areh 14, 1910, Telly alirpne! -ff the 
Platform of the “Northwestern Clevatec “allroad st Urichteoed svrenue 
om! wae run over by one cf the trnins: tint he onetsined the lose 
of his right arm bolow the clbew, the oyanisht of hin Ist cye, 
the hoaring in the rirtt oar, fractures of te ekull wie re- 
quired the uce of thirty-nine wirce: that he reccival ar cloe'rie 
ehos!, and wac burned on the back and head; that 1t wis reecranry 
for the surgeons tt: teke rine »iesos of chin Prom tifferent rartc 
of his bedy te uso in ervieavoring t’ relieve hire: and that hia left 
eye was ~peratot twice. 

relly had beer rum-ing en elev tor fin an offices pulling 
Gowmntom. Ne was unable t: de anything fer Stftoer monthe after 
acoidont. “hen fer o fow monthe he sotad 2° 2 wmtelman for the 
ty, watehing tools, which required nm lcbor. “hres or four 
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ate 
pricr to the trial. he bocame an incpector for tho city 
water pipe ¢cpartmont. owl veo oti] es employed at the tire of 
the trial. ‘hat the nature of hie work {> that nosition was, docs 
not appear. 

HNeausgeman com the application for reinstatement whieh he 
received from Yrs. clavughlin on “arch 16, 1°19, to “orento. It 
was returned to hir on account «f ito not being Gated, “herouron, 
Mawseman metic? a new application blank tc Velly. Thin was om er 
about April Sd. ‘ic war thon n tified’ by ors. ‘colaughlin thet "olly 
ln Deen tnjured om areh 14th, aml was in the hesritel, and cho 
requested “auseman to eo om? see him there, chich he dia. “erly 
waco in bed ot the hoecital, and enisevored, at tho surrgentioan of 
Nausoman, to sign now application hlank far reinstatement. "hie 
he 444 by using his loft hand. Naticoman ctated thet he theucht 
nothing could be secomplished in the way cf reinststoment, bet that’ 
he would seo what could be “ome. "“o thon wrote te the t4gh Court, 






am wac advised by it that umter 611 tho circumstances, “ally could 
net bo roinstated. and liability was domed. 

| ‘ys. Vola phiin appoare to heye bad comoiderable exrertonce 
with cimilar organizations. “Uc had bean financial secretary of an 


omer for ceventeon yourn. he stated that the reasen sho 2414 not 


toll Hauseran wham she raid the renoy thet her con head beon Intured, 
was that che 4id nct think i* ~as rneoesscary. “he evidence tends tr 
chew that “olly or his nother had rreviously, on 2 few soncinns, 
mailod money te ‘‘aupeman in paymont of (ies. “he mother testified 
that during the icttor nart of Docomber, 19°9, sho placed throe “1 
bills in ar cnvolope addressee? te "John ‘nuseman, 419 Porty-third, 
north of fourth avorme. Chiesgo. tllinofe:” properly starred m 
sécdled the enme, ant on the back thereof rlacoed her = ome ard adArers 
so that it micht be returned {tn ease «ff nonetclivory: ani thet 

she then railed the Icttor. Mouseman testified that he 41a net 
receive the lottor or money, snd ‘hat thio atdresc vas 4047 “orth 
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The defomd: rt havine domicd liability, ard refusing to 
pay, thin cuit wac brought “ctohor 5, 1910. “he offldevit -f rerite 
stated tmt tho defence was that the rlnintirf tad fatlow t> vay 
dues an@ acscsstents Podling duc prior to January 1, 1°16, and wae 
ewwpended, ani thet the cortificate mec void. “ho ease wan triod 
before the court ar? fury on Vobruary 4, 192%. Tho Jury found the 
iseves ageinct the plairtiff. “he court oftervardn crante? a ner 
trial. On Copterber “", 101%, by leave of court, the Aofoniant 
 «*$4ed ar additional affidavit of merits, stating, among cthor 

| things, that the plaintiff had feilod t: file notice, ar renuired, 
OF his disability; thet the cukt mse net brought within siz onthe 
from the date of Ris tndury, ond that he ts not totally Tinabled, 
| 

| 





‘he Case was tric? before the court and fury, om? « vrordict of 
f800 wae returned in favor of the plaintiff, ond tudgrent ontoret 
thereon. 


‘Me gosrier CTOONMOR Belivered the ov-inioen of the court. 

The defémiant firvt contenic tim Poguuse the pisintirt 
ehgned the aprlisation for roinstaterert, he is csatorme? t Jeny 
that bir suspension wes levfnl. “ec eam t oonour in this conten- 

tim. “ho oofd sigmins wos a clroumptancs to be ¢omider:”, torether 
with all the other fsete an? clreumetcroos im the enso bosrtne unen 
the cuoetion of the allege cuspeneion, but 1t came t be helt tr 

be ormalveive on ths cuemtion. 

“he defn’ int next contends that the rinintitr canmet nonagne 
tain this action for the roavon that he har not o rplic? with #¢ the 
by-lewa whieh recutre him to oxhaust certain remoifos beforo bringe 
ing suit: that the plaintiff hac mt done tiin, and tho action te 
therefore rromaturely breucht. [t 16 euffictont te cay thet sten 
the claim was first pronomto!? to the deformiant it dented lability 
on the sround that the rlairtiff’ war rect a morbor ef thy order In 
goed standing at the timc of the infury. ft in therefore not in « 


tion te now urge the precent contonticn. 
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4 furthor contention of the defontant tn that the rlaine 
was not totally @icabled ae shom by tho eviconoo, ard to 
wtain this contentiom, relianes ‘5 rliaccd upon the e ce of 
Font “niphte of Vnocaboos vy. “img, 72 (21. ‘op. 14f. 
Ir that casc, “ing, who vac a momber ef the ctatety, “est the four 
neers offre hamt while working at 2 mohine. ft wc held that 
was not a total disabi‘ity. ‘Total Aicabilttr, as used in 
eaeo at bar, docs not nean absolute nhysien!? disability to 
ony kirt cf work. (oglenong v. ‘iodern Urotherhsod ef 
iB, 121 No. App. 548.) “ho comtonticn to without rorlt. 
The defondant's rain contention, hewewer, fo, that at the 
‘time of the injury the platntit? vas not a member in geod etanling 
for the reason that he hed theretofors becr sucpended for nonerny- 
ment cf the Poecomber duea. There ic no cert thet tho “efertent 
ocmrany 444 net rcoecctye the Cues fer the mmth of Docorber, ari 
thet the plaintiff hat beer cuppernicd br rearom thoreof. Pisine 










tire, howevyor, omtomis that he -ne inpreperly suspended for tha 
reascen that in ‘ocember, his mether malic! a lottor creloatne cur- 
reney for the payment of tre tics to “susoman. Te have esr fully 
examined into all the facts an? © irqumetances benring upon the 
question of tho emiing of tho allers( letter, sar? -o sro ecatistlad 
that the clear proponderance of tho proof owotcins the o ntention 
of the defendant that neo lotter onelcsing the “ceombor Tuer was 
ever mailo@ by the plaintiff cr hio mother te ‘suvemm. “he vertiat 
of tho jury, in mm onririom, 1s mantfently earninmet the wotrht of 

the ovidemse, but as thic ease rust be remamicd for « new trial, 

we purpesoly refrain fren ontertnge into ar cne-lyeis of tho tenti- 

mony thet forces vo to this conelusicon. 

The fudgmert -f the “imictnal Court cust therefore be re- 

| versed and tho cause rerante’ for o nov trial. 
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JOSIAH CRATTY, 


—— 


Defendant iff error, ZRROK TO 


VSe MUNICIPAL COURT 


Plainti in Error. 


al 1951.A.506 


UR. JUSTION O'YONSOKR deliverad tne opinion of the court. 


OF GHICATO. 
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The writ of error in this cass was sued out to review a 
Judgment of the “umicipal Jourt for 4544.40 entered in favor of 
the defendant in orror, hereinafter called the plaintiff, and 
against the plaintiff in error, neroinafter called the defendant. 
Plaintiff i3 an attorney at law, and was retained by the deferdant 
to represent him in certain Litigation then pending in the sunerior 
Gourt of Cook County. It was ugreed that plaintiff should receive 
$5 per hour for thse timo necessarily employed. January 25, 1912, 
& memorandum of the agreement was siened by the defendant, which 
stated that ¢1i90 had beer paid as a retainsr, ani that. the fees 
earned should be "paid as fast as can be, and secured on Jucker's 
Estate.” In scccrdance with the arreenent, plaintiff proceeded to 
represent the deferdant in the case in the Superior VJourt, and cone 
tinued to uc a0 untll aometine in July, 1@12, At that time plaintiff 
claimed he had been necessarily engaged 127 1/2 heurs in the litiga- 
tion, and requested that the defendant secure him for his fees be- 
fore proceeding further. At the tims of the request, the: amount 
of hio services rendered had not deen computed. Plaintiff requested 
that he be seoured on thse interest which the defendant hed in the 
property involved in the case in the superior Vourt: the security 
te cover the services rendered and to oe rendered. che dsfendant 
refused to do 30, atating that aa he did not know the amount of 
plaintirf's bill, he was unwilling to give the securitv. ‘Sheraupon 


Plaintiff aaid he would have nothing further to do with the cave. V 
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Suit was brought for the balanee slaimed by the plaintiff, amounting 
to 7540.90, ‘the cass wia tried before the court ar jury, ard a 
verdict of $495.99 returned in favor of the plaintiff. A new trial 
Was granted to the defendant. (he case waa acain tried before the 
court and jury, and a verdict returned for $442.49 in favor of the 
Plaintiff, on which the sourt entered judgment. 

No somplaint is made to the rulings of the court in the 
admission or rajection of evidence, ner is there ary cornlaint made 
to the instructions given to the jury, except that tho ssurt should 
have given a poremptory instruction for the defendant. Ths defendant 
made u motion at the closs of the plaintiff's svidance to Inatruct the 
jury to find for the deferdant, which the sourt overruled. It was 
not afterwards renewed at the closs of all the evidence, and is, 
therefore, waived. (Langan v. #nos Fire Kkacape Uoe, 235 111, SOA.) 

The defendant further contsnda that the judgment is azgainat 
the law ami the evidence; the contertion being that as plaintiff 
withdrew from the case in the superior vourt before the termiration 
of the same, he la rot entitled to recover, a5 14 wae the agreenont 
between the parties that the plaintiff was not te be paid until the 
termination of the ait. This ecntantion is denied by the plaintiff, 
and preaented a question of fact fer the jury. Two furies have found 
against the defendart. Therefore, this court should rot set aside the 
judgment unless it is clearly and manifectly arainst the watent of 
the evidence. ‘The witresses appeared in cpen court and testified 
before the court and jury, and the finding wa. agninst the defendant. 
It has long been the settled law in this State that scush a finding 
will not be set aside in o court of review unlesaa it is marifestly 
againat the weight of the evidence, (Lonelson v. Kust ste Louis 
Rye COs, #55 L111. duh.) 

We have carofully gone over the evidence ani ese no ground 
why the judgment should bs disturbed. che juigment of the “untcipal 


sourt is correct and will be affirmed. 
APFIRMYD, 
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vs. \ MUNICIPAL COURT 


ERIZ RAILROAD SOMPAIN, 


OF CHICAO. 
a Corvoration, 
Plaintiff ir #rror, 
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MR. JUSTICH O'CONNOR delivered the opinion of the court. 

the writ of error in this case seeks to have reversed a 
Judgment for §400 rendered by the “unicipal Court. he judgment 
was in faver of defendant in error, hereinafter called the plain- 
tiff, and against the plaintiff in error, hereinafter called the 
defendant. 
+ In 1911, plaintiff, who was a resident of Passaic, New 
Jersey, was moving to Chicago, lllinoia. The evidence tends to show 
that the plaintiff took his household goods to the freight depot of 
the deferdant, located in New Jersey, on ceptember 4, 1911. That 
being Labor Day, no goods were being received. The plaintiff then 
took them and delivered them to an expressman, to be by the latter 
taken to the defendant the rext ‘ay for shipmert to chicaro. ‘The de- 
fendant and hie family left for Chicago on September 4th. The next 
dey, the expreasaman delivered the scods to the railroad company. He 
paid the freight - 46.00 - received a blll of lading, and mailed the 
game te the Plaintiff in Chicago. he articles were household goods, 
one item was "li case contents." All of the goods weighed 890 pounds. 
Stamped on the bill of lading in red ink by the agent in New Jersey 
was the following: 

"or the purposes of enabling the carrier to apply the 
proper published rate, a3 explained in its Classification and 
fariffs, 1 hereby declure that the value of the property herein 
described does not exceed ©10.99 per 100, and that in case of loss 
or damage thereto, I will not assert claim against the carrier on 
a higher besia of value than $19.99 for each 199 pounds or fraction 


thereof in weight of the property so lost or damaged.” (This was 
signed by plaintiff's agent.) 






e 
gr HORSY 





ee 

«Tord mt wip ce 
~*~ ay GN a 
ei cagnatin 


{OVAOTND FO aoe 
eee of ‘antennal? *S 


god ATceL oneal. 


stiwoo eff to xolmiqe eft bhewevifob er wOrrayt mg 


TRUOD JATTOI HUY 


Si nant 


® Deevevet ovet of wleoe onan oidd st totre to Slaw edf ‘wate | 
Sremnte! ef? .dinet) Ceyfotoue she Yd Kevebror OORG 0% snomabut 
aftelq ont beliee vedtontexett store ab tnatneteb Yo oy 





eat helico ved tustexert aie mi etlsetate srit tentsge Bia ents 





to foqoeb tinted? ey os ehoos ftedediod wo fet wane Shidnbarg wie ‘Yauts 
ob ‘wits 
ett Witctal_ ot .hevtooer ated stew abddy ‘on ‘ya nodes ated 
Tesial ots “ded of yramererl. on 4d mole ‘bavtow P Leb: fers im moi x08 
-eb em <Jonnotrtt a3 treme fice PY Yah: Seay: sad date tee atte , | 
$xen edt ith tedmesved no onsohto ret otter yiinet one ew sie 
eH .yneguoo heowifed adit of aon «As bortawt bets abxecoteKe ‘ott! ay 
eft helten bia partied ‘ro LLke a biew te ye “ an ~ eeieaen, 
Sheen biometyoH eroew eo fotsau eet omen mn: becainucad! ah 





SadT .ITGL > terete’ no’ Peeerat: wet nt Betaioos”  dabe 












od? yigue of retro ent nettowere “tn ain eicsiea Sorte ale 


bye sotigotttaes(S ott mt hontecexe an hed iy 
rheged “freqony «nt 0 Sutav of aie snus eee be eae hae lor 


Beol to erac rh Jedd bus .OHy 19g OO.0L8 beoors 
mo tefatec ocd tanlann bate jroewe tor Likw T ‘se 


wolsoet? vo "= iT OOL Some sot 00.04) (3 +. @ 
naw wtelt) mab 10 faor o8 ¥ ri a oa oo 


: ° 2 ne, 
a ir a" Te WSN ee 


¥ ¢ “4 
See ‘ 4 FICE GT RL) CO USGL ee Then per ER 


When the goods arrived in CGhicaro, plaintiff waa notified 
and he received all of hie property except one case of goods which 
the plaintiff testified consisted of curtains, silk, embroidery, 
ica aa was brought August lz, 191%, for °47"%, being ths value 
which’ plaintiff placed on the goods that were lost. ‘he court enter- 
ed judgment for #499 in favor of the plaintiff and against the de- 
fendant, being the full value of the gooda lost, as found hy the 
court. 

Numerous errors are complained of in reference to the rule 
ing of the court on the admissibility of evidence and on the proposl- 
tions of law submitted. The court refused to hold, as a proposition 
of law, that the matter involved in the case was interstate commerce, 
and that the liability of the defendant waa to be determined exclu- 
aively under the act of Congress of february 4, 1057, as amended. 
This was error. (Adams Kxpress Jo. v. Uroninger, “xf U.S. 4913 
MO., Kano, & Tex. Ky, ve iarriman, ec% U.S. 66%; Vlingan v. Gleve- 
land, U., OC. & Ste Le Ky» COe, 184 Ll. App. “0c.) 

In the Croninger case, supra, it was sxpresely heli that 
Congress had assumed exclusive jurisdiction in matters touching 
interstate commerce, {fhe court there said, (p. 595): 

"That the legislation supersedes all the resuletions 
and policies of a partioular 3tate upon the same subject results 
from its general character. it embraces the subject of the lia- 
bility of the carrier under oe bill of lading which he must isaue 
and limits his power to exempt himseif by rule, reculation or 
contrast. Almost every detail of the subject is covered so som- 
pletely that there can be no rational doubt but that Congress 
intended to take poasesaion of the subject and supersede all 
state regulation with reference to it." 

Defendant offered in evidence a copy of its sashedules of 
rates which it had filed with the interstate Commerce Commission. 
They were certified by the secretary of said commission. the court 
ruled this inadmissible. From these schedules it appears that there 
were two rates, known ac "ipet Class" and "First Class and a Half.” 


On household goods sent from New Jereey to Chicago, the first rate 


was 75 cents per 100 pounds. fhe second rate was $1.12 1/c per 100 
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pounds, Seotion 15 of the Interstate Jommerce Act makes copies of 
the schedules such as the ons offered, competent evidence, and the 
court should have admitted it. 

The defendant contonds that aw the achedules above mentioned 
provide that any claim for loss such us the one at bar must be made 
within four months after a reasonable time for tho delivery of the 
goods has elapsed, and as the suit was not commenced until about 
fifteen months after the goods wers lo -t, the suit cannot be main- 
tained. This defense was not mado in the court beiow, and waa there- 
fore waived. A point cannot be made for the first time in a sourt 
of review. 

The bill of lacing in this case expressly limited plaintiff's 
claim in case of loss te $19 por hundred-weisht. ‘his arraenent is 
valid ard binding. (Kangas So. Ry. v. Garl, £27 U. S. 339; Wells. 
Fargo & Co., v. Neimen-Marcus Co., 227 U. 5S. 499; Adams xpress Co. 
v. Oroninger, supra; lo. Mans, % ‘tex. hy. Go. v. Larriman, supra: 
Clingan v. Cleveland, C. 


& Mule Co. v. Missourl, %. & Te. Ry. GOs, 149 Pac. 4553 toston & 





supra: Donohoo Horse 


Maine Rd. v. Hooker, 223 U.S. 973; Inman & Jo. v. Seaborerd air Line 


eee 





Ry. Coe, 159 Ved. 980.) 

The Garl case, supra, was an action brought by the holder 
of a bill of lading for the loss of “housshold zoods." rhe defenses 
was that Carl, in order to mat the lower of two rates, agreed that in 
caso of loss, the foods should be valued at 35 per hundred-weirht. 
Suit was brought before a justice of the peace to rocover the value 
of the contenta of a box which had not been delivered. Thero was a 
judgmont for the full value of the foods lost, - 375, An appeal was 
taken, and the judgment was finally affirmed by the Supreme court of 
Arkansas. There were two rates upon household goods; one based upon 
a "released valuation” of $5 per hundred-weichts i1.9., the shioper, 


in consideration of the lower rate, released the railroad company 


from all liability from any loss or damage the property might sustain, 
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in excess of $5 per hundred-woirsht. the hicher rate was 78 conts 

more per hundred-walgnt, and in case of loss or damare, the shipper 

eould recover the full amount of the loss. these rates were evidenced 
by tariffs filed with the Interstates Commerce ‘ommiasion. The court, 
in considering the act of Congress of ‘une 29, 1/96, said, (p. 349): 


"That provision a « # does not forbid a limitation of 
liability in case of loss or damage to a valuation agreed upon 
for the purpose of determining which of two alternative lawful 
rates shall apply to a particular shipment. 

) "But 1t is said that upon the fact of the aontrast of 
limitation hare involved, 1t 13 an oxemption from liability for 
negligence forbidden by the Carmack Amendment. 

| (p.850) "Is the contract here involved ons for exemption 

| from liability for nezlisence and thereroro forbidden? An arree- 

ment to release such a carrier fer pert of a loas due to negli- 

gence is no more velid than one «hereby there is complete exemp- 
tion. #* +» » A declared value by the shipper for the purposs of 
determininz the applicabls rate, when the rates are based upon 

| valuation, 18 not an exemption from any part of its statutory or 
common-law liability. the right or thse carrier to base retes 
upon valu? ha been always regarded aa just and reasonable. The 
principle that the compensation should bear a reasonable relation 
to the risk and responsibility assumed is the settled rule of the 
common law. * + % 

"It follows, therefors, that when the carrisr hae filed 
ratee-sheets which show two rates based upon valuation upon a 
particular Glass of traffic, that 1t 18 legally bound to apply 
that rate which oorresporndisa to the valuation, If the shipper 
desires the lower rats, he should disclose the valuation, for 
in the absense of knowledres the carrier has a right te agssyme 
that the nigher of ths rates baged uson value applies. In no 
other way can it protect itself in its right to be compensated in 
proportion to its insuranse risk. Sut when a shipper delivers a 
package for shipment and declares a value, either upon request or 
voluntarily, and the ourrier makes s rate accordingly, the shipper 
ie estopped upon plain principle» of justice from recovering, in 
case of loss or damage, any greater imount. 

(p.452) “che valuation declared or agreed upon as evidenced 
by the contract ef shipment upor which the publishes tariff rate 
is applied, must be sconelusive in ar action to resover for loss 
or damage a greater sun. 

(p.858) "Xeither the intentional nor sxccidental mbsstate- 
ment of the applisable published rate will bind the oarrier or 
shipper. * * * Nor is the carricr liable for danages resulting 
from a Bistare in quoting a rate less then the full published rate. 

(p.458) “rhe defendant in error must be prezumed to have 
known that he was obtaining a rato based upon a valuation of five 
dollars per hundred-weicht, as provided »y the published tariff. 
This valuation was conclusive, and no ovidence terding to show 
an undervaluation was admissible.” 


The court there held that the amount of recovery specified 
in the bill of lading was binding, and reversed the Arkansas court. 
To the same effect is the case of Donohoo Horse & Wul® JOe, 


supra. ‘there, 4 horse was being shipped from Kansas to Tennesses, and 
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was killed, At the time the accident occurred, «n agent of the come 
pany agreed to pay $225. Later, t 6 exact value of tho horse was 
found to be $172.50, which tho agent of the company agreed to pay. 
Payment not having been made, suit was brought, and judgment was en- 
tered for the latter amount. ‘The contract under which the shipment 
was made recited that the company had two rates on live stock. ‘The 
rate charred for the horse in question waa les» then a certain publishe 
ed rate, and it was agreed that, in consideration of this rate, in case 
of loss or injury, the liabilicy of the railroad should not exceed 
$100. The court held that recovery oould not be hai for moro than 
$100, and that under the interstate vommurcs Aot, it would be illegal 
to pay more than this amount oven by agreement cf ths parties, as it 
would constitute an unlawful discrimination. 

the Glingan saue, aupra, was an action brought to recover 
for the loss of a race horse shivoped from Indiana to [llinoia. ‘The 
contract thers liwited the liability of the walilroed sompary to 4199, 
and the plaintiff recovered 31290, the value of the horse. the court 
said that under tie provisions of th: federal law, the shipper was con- 
Glusively presumed to know the terms of the bill of lading and the 
published tartffe filed with the interstate Commeres Jommiasion. It 
was held that the maximum amount which Olingan could recover waa 5109, 

im the case at bar, the evidence doas not dissiosa the waight 
of the mooda wnich are said to have deen lost. he proof that the 
gooda in question were delivered to the reilroad company in Yew Jersey 
is not clearly established. We hold that any recovery in this case 
mist be limited to #10 per hundred-weight for the goods lost. 

In the view we take of the case, it will be unnesess:ry to 
discuss other questions armued. 

the judgment of the Municipal Court will be reversed ani the 
Cause remanded to that court for further proceedings not insonsisatont 
with this opinion. 


REVERSED AND REMANDED. 
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PEOPL# OF THE ears OF ILLINOIS, 2 
Defendant in orrpr, ERROR TO 


ve . 
‘ 
WESTERN ELECTRIC ve a Derypr= 
ation, 


COUNTY COURT 


CCOK COUNTY. 
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MR. JUSTICE O "CONNOR eetiwesea the eee of the court. 


July 22, 1914, judgment was entered by the County Vourt 
of Cook County, imposing a fine against the plaintiff in error 
for 3150. A writ of error was sued out from this court to review 
the record. 

June 27, 1914, leave was granted the State's Attornay to 
file an information, which set up that the plaintiff in error, a 
corporation, failed, refused and neglected to make out and file a 
schedule of its personal property owned or controlled by it on 
May 1, 1914. Summons was issued June 29, returnable July 3, and 
served on the defendant July 1. No appearance was entered by the 
plaintiff in error, and on July 22, 1914, it was defaulted and the 
fine imposed. 

The plaintiff in error contends (1) that ths summons being 


returnable less than ten days from the date of its issuance, and 


not returnable to any term of court, is void, and the court was with- 


out jurisdiction; (2) that the proceeding being criminal, it must 
be prosecuted by the County Attorney; (3) that the County Court of 
Cook County has no jurisdiction of criminal matters: and (4) that 
the part of section <4 of the laws of 1872, 23 amended, which mrde 
the failure to file a schedule of property a misdemeanor, war 
omitted from the act of 1898 providing for the assessment of 
property, and is therefore repealed. 

In the view we take of this matter, it will be necessary 


to decide only the fourth of the above contentions. 
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section 24 of the Revenue Act of 1872, as amended, pro- 
vides that persons required to list personal property, shall make 
out under oath, and deliver to the assessor, a schedule of all 
personal property in their possession or under their control: that 
the assessor shall fix the fair cash value as of the lst of May 
that if the person refuses to make such scheduls, then the assessor 
snall do so according to his beat judgment, and "shall add to the 
valuation of such list an amount equal to fifty per cent of such 
valuation, and if any person making such schedule shall swear false- 
ly he shall be guilty of perjury and punished accordingly. Any per- 
gon so required to list personal property who shall refuse, neglect 
or fail when requested by the proper assessor, so to do, shall be 
deemed guilty of a misdemeanor and on conviction thereof shall be 
fined in any sum not exceeding two hundred dollars." 


The above mentioned law is entitled, "An Act for the assess- 


ment of property and for the levy and collection of taxes." 
LEG asm GST 


In 1898 the legislature passed an act entitled, "An Act 
for the assessment of property, and providins means therefor, and 
to repeal a certain act therein named." 

Several sections of the Act of 1898 provide that the value 
of the property shall be fixed as of «pril at tat scredules of 

Cos XO G 8 aY 

personal property be made and filed. section 19 provides: "vhe 
assessor shall require every person to make, sisn, ani swear to the 
schedule provided for by this act. If any person shall refuse to 
make the schedule herein required, or to subscribe and swear to the 
same, the assessor shall list thse property of such person according 
to his best knowledse, information and judgement, at its fair cash 
value, and shall add to the valuation of such list an amount equal 
to fifty per cent. of such valuation. 

"Whoever in making such schedule shall wilfully swear 


falsely in any matsrial matter shall be guilty of perjury and pun- 


ished accordingly." 
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It will be noted that the Act of 1872 provides for the 
assessment and collection of taxes, while the Act of 18998 provides 
only for the assessment. The Act of 1898 did not, in terms, repeal 
any particular section of the Act of 1872, but only repealed an 
act for the election of assessors in certain townships,” etc. 

It is contended on behalf of the Peoples, that the Act of 
1898 did not repeal that portion of section 24 of the Act of 15872, 
supra, which made a failure to file a schedule a misdemeanor, and 
that, therefore, the fine was properly imposed in this cases _the 
argument being that this was retained by section soe tes Le 
1898, which provides that "All the provisions of the general revenue 
law in force prior to ths taking effect of this act shall remain in 
force and be applicable to the assessment of property and collection 
of taxes except in sc far as by this act is otherwise excressly pro- 
vided." 

In the case of People ¥. Knopf, 163 Ill. 410, the court, 
in construing the Act of 1°98, supra, held that it was an independent 
act in itself, ard provided a new scheme for the assessment of 
property. The court there said, (p. 417): "The act of 1898, how- 
ever, provides for an entire new system of making the assessment, 
and the basis of it, with new modes of procedure and a new system 
of review, and as to that subject it is substantially complets in 
itself, constituting an entire plan for the making of the assessment.” 

In the case of People v. Town of Thornton, 185 fll. 152, 
it is said, (p. 172): 

"It is a well settled principle of statutory con- 
struction, that a subsequent statute which revises the whole 
subject of a former one, and is intended as a substitute for 
it, operates as a repeal of the forver, althougzh it contains 
no express words to that effect. (Culver v. Third Nat. Bank 


of Chicago, 84 111. 528; andrews v. People, 75 id. 505; 

Devine v. Comrs. of Cook County, 84 id. 599; People v. Soard 
of Education, 166 fd. 388.) The rule, thus announced, is ap- 
plicable even when the provisions of a prior law are contained 
in a special act. (Andrews v. People, supra; People v. oard 


of Kducation, supra. ) where the legislature frames a new stat- 
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ute upon a certain subject matter, and the legislative in- 
tention appears from the latter statute to be to frame a 

new scheme in relation to such subject matter and make a re- 
vision of the whole subject, there is in effect a legislative 
declaration, that whatever is embraced in the new statute shall 
prevail, and that whatever is excluded is discarded." 


vo the same effect is Kllis v. Paige, 1 Pick. (‘ass.) 43, 
where it is said, (p. 45): 


"It is a well settled ruls, that when any statuts is 
revised, or one act framed from another, some parts being 
omitted, the parts omitted are not to be revived by construc- 
tion, but are to be considered as annulled. to hold otherwise 
would be to impute to the Legislature gross carelessness or 
ignorance, which is aitogether inadmissible." 


In Pirie v. Chicago Title & Trust Co., 182 U. S. 438, in 
= aiRerrion Benes bechetccneetiatinad + tol ee ee , 


of 1898 7 
construing the present actaon bankruptcy with reference to creditors 





receiving preferences, the court referred to a similar provision in 
the bankruptcy act of 1887, stating that Congress, in passing the 
present act, had left out certain provisions of the Act of 1887. 
The court there said, (p. 448): 
"Tne words « s * are omitted from the act of 1898. Was 

the omission without purpose? The omission of a condition is 

certainly not the same thing as the expression of a condition. 

Was it left out in words to be put back by construction? Taken 

from the certainty given by prior use and prior decisions and 

committédd to doubt and controversy? ‘here is a presumption 

against it. When the purpose of a prior law is continued usually 

its words are, and an omission of the words implied an omission 

of the purposes." 

We are of the opinion that the provision of section 24 of 

the Act of 1872, supra, which makes a person who fails to file a 
schedule guilty of a misdereanor and subject to fine, has been re- 
pealed by section 19 of the Act of 1898, supra. 8ranch "A" of the 
Appellate Court of this district passed upon a similar proposition in 
the case of People v. Centaur ‘otor Co. of Illinois, No. 29795, 
opinion filed April 26, 1915. It was there held that this misdemeanor 
clause of section 24, supra, was repealed. There being ro law to 


sustain the judgment of the County Court, it will be reversed. 
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BRNST Re LEHMANN, 

Appellant, 
APPBAL FHOM 
V8e CIRCUIT COURT, 


COOK COUNTY. 
WESLSY SHIMEALL and 


JOHN W. DORGAN, ) — pe 
Appellees, 1 O5T AS 1 1 ' 
STATHMMBNT BY THe COURT. Thies is en appeal 
from a decree of the Cireuit Court of Cock County, dise 


solving e premininary injunction and dismissing the bill. for want 
of equity. 
J-—Tuly 22, 1913, appellant filed his verified 





bili of complaint which sllieged, in substance, that he was 
indebted to various persons in large suns of money; that 
his creditors were pressing him for payment and threatene 
ing suit; that heving no funds with which to pay the debts, 
he applied to appellee Shimenxll for money with which to pay 
his creditors; that Shimeall agreed to loan appellant cere 
tain sume of money provided appellant would give him judge 
ment notes for double the amount; that the notes should 
contain provisions for attorney's fees in case judgment 


was confessed; that on divers times between September 






5, 1912, and September 16, 1913, appellant executed about i 
twentyesix judgment notes ageregating approximately $55,000; 
that at the execution of each note, appellant received eae 
amount of the 
check from Shimeall for oneehalf of the ,face of the note, 
and was required by Ghimeall to execute a receipt for the Vs 
other half; that subsequent .to the making of the severed IM) 
notes, Shimenll pretended to have #0ld oneehalf of the | | 
notes to appellee Dorgan; that the notes were pluced in the — 


hands ef Attorney Jonas 0. Hoover for the purpose of having ~ Ye 
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judgment entered thereon; that aPPsllees threatened that 
unless the notes were paid, judgment by confession would be 
entered, (including attorney’s fees as provided in the notes which 
aggregat od the sum of $2, 800);that Shimeall was, in fact, 
the owner of all of the notes, and that the assignment 

of onewhalf of them to Dorgan was a mere pretenee to enable 
Shimeall to collect the face of the metes. Appellant further 
avers that he “is now ready and willing and hereby offers 

to pay whatever amount the court finds due upon said notes;* 
that appellees threatened to confess judgment and would 

do so unless restrained by writ of injunction. The prayer 

is that the defendants be enjoined and restrained from cone 
fessing or entering judgment on the notes, and for general 
relief. 


A temporary injunction as prayed for was issued 
without notice upon the filing of the bill. Appellant 
was required by the court to file a bond in the sum of 
$200. July 23, the defendants entered their appearance, 
and on July 26, on motion of appellees to dissolve the 
injunction, it was ordered that appellant pay into 
court $26,575, together with interest amounting to $1,164.03, 


Pirst 
the ,xsum being oneehalf of the face of the notes, AAs shereues 





Appellant was alse 
ordered to file and execute his bond in the sum of $50,000, 
conditioned to pay any additional sum that might thereafter 
be found due to the appellees or either of them, It was 
further ordered that appellees give bond in the sum of 
$3,000, conditioned to repay the complainant the amount 

of interest above mentioned in the event that upon final 
hearing it should be found that appellees were not entitled 
to such interest, and that the notes in suit be impounded by 


the court until further order, thereupon appellant paid 
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the amount of the principal and interest above mentioned into 
court; both parties executed the bonds as ordered, and 
the notes were impounded. Appellees then moved that the money 
paid into court be distributed, and it was ordered that 
distributed and 
the same be paid to the solicitor of appellees"to be ,applied 


according to law." Thies order for distribution was excepted 


to by appellant. 


August 12, 1913, appellees Shimeall and Dorgan 
filed a general and special demurrer,and on August 14, 
Hoover did likewise. ‘September 18, appellees' solicitor 
served notice that on the 19th he would appear before the 
court and ask that the demurrers be set down for hearing 
tor Complettart not boing procent an'zourty, 7" 1925s (commer 
an order was entered which states that the "cause came on 
for hearing on the defendants’ demurrers." The court 
found the matter was properly set for hearing, «and it 
was ordered that the "demurrers of the defendants and 
each of them * * * be and the same are each he:eby 
sustained and the complainant’s bill of complaint is 


hereby dismissed." 


September 30, appellant's counsel served 
noticewand affidavits that he would ask that the order 
sustaining the demurrers and dismissing the bill be set 
aside and vacated, setting up that the reason he had not 
contested the matter was through some error or misundere 
standing. The motion to vacate the order was continued 
from time to time, and on October 27, 1913, an order was 
entered sustaining sppellant's motion, and the order of 
Septenber 27, was vacated and set aside. The same order 


further states, “said cause then coming on further to be 
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oe 
heard on the demurrer of paid "cover, “himcall and Dorgan 
to tho bill ef complaint,’ 1t wae ordered th + the de- 
on be suctained and appellant ms given until Mev orber 
8, in whiek to amend the bill. November “, arpeliant Pilod 


@n amended bill, which ic, ir substance, the some ac the 


original bill excert thet it allerod in rore detail that 
appolles “himeall weac charging 100 per cent usury: that he 
threatened to asoirm the balanes of the notes in hin nose 
session whigh ho md rot alrcady apsimed te Dorgan: that 
rhimeall and ‘organ, unless peatrained, would cispese of 
the notes to immocent third vexveons: that appellant would 
thereby be compolled to dofend a preat many; suite at creat 
expense; that the notes wre 212 tainted’ with usury. and 
that tho matter ean be adfuste? in one suit. Anpollent 
offered to do equity en! tendered the amernt of money act~- 
wally loaned, with logal intersrt less any nayments which 
had been made, and prayed for an injunction, sn accounting 
ami gonornl relief. “he ameniled bill «=e verified. 

November ©, appolless filed a coneral ami spoétal 
derurrer to the amore’ bill. Arrollees eallcd w thotr de- 
wurrer for arpumont and on “ecembor 1, 1915, the court entor- 
ed an order which stated thnt the eause came on for hearing 
on the apnéllees' dowurror to the amonted bill. “he doe- 
murrer woo gustaine’ and loave -ranted appellant to file 
fnotanter an amended and supplemental bill. whie® wos done 
The anended ami supplomental bill wae substantially tho camo 
acs tho amended, bill excopt that it set up chet hed talon ploco 
subeeauentiy tc the filine of to oririnal bill. “hoercunoen, 
appellees filed oa renere] an? spociol demurrer te the cane, 
and the court suotained the demurrer on the as le cromumd “that 
the complainant did rot tender t the dofentants the smount 
of money admitted by him te be duo from sormiainant to the 








Es 






oe an 


BP imsy yy Soren sD ori’: 26 


worst de 4 Jf $ dP dyegee the ee 4 
sR SS i regs Sh on i i: 
nm Cisierchi hay Banh ont aipietrs asin ay 


bot hotgak s2eieu. Gugyed toe Saomss 
5 * 5 OEE kay eredt report of cota 


wet Safa? 


dase ot be Ekegmos ad 









at ile ayep adder oct). 2a ofa a 
+h PM KE bee eh sag wotdtte:.88 


pea id £599.90. 32 barat, 
, het Fe 
weasrye  Lemod hee ‘olsen 





rr a 


tau EPR we et. Segre BSR - chant. 0m 


is ftaye” Stes 
el te Yee 
“ yo" 
i be Se wal yo 
7 sere’ FE pean 
% Ow ert Es PIE 
Boe. spate - 
cet 1 eee 53> 
—_— oe 8 OS Pps ne 
ESTE Wwe eh a 
M4 day et Fisk 
oh at ” RR, 
Hor} SIGs! a yr 
ar tStuests fo 2th s 
face > 3 
obser ba han’ S 
Bares (hls 
~ , oy 
’ - eS 
es a 
; P 
° - > «es 
et 
ae t. 
= 
« i hots a 
Sy’ Tedroes ul ss: 
‘eS eeyt BS, 


trakee 


yet 


(tert teeth 
corre | wet & nt 


r Meese 
an) et 


esp 


* 


‘ ‘ 
on Be 





oe Chto 
gy Flare 28 Taduepved —- 5 rey 
+ Ghid bataeme writ temas 
ap Rain eae 
itt Detade cieldw selge set, Bibys 
‘cwab coer Ot HO. 


Cnt wit 


“fo ess | 


ea" } <9 cnicvepeopen & 
ivy’  aned Bie Sotie™weg sow Sona 


» Vaevody py 


pos Mivace na Mba Seat 
oy LOt* teateddteran Sie Beteroaa eae 
+ Jqstes ELM See aid "ag 


i] 
wy % 


fata@eea a mt a ol 





+ 





tenes tensed 


ay 6° wes’ Ta von eat we. liners” ae 


oh 





fn a, fea Ag 






ole 

pefere filing hin bill of complaint herein, and 

a not bring said amount of money inte eccurt at the time 

of filing hip bill of complaint heréin: am! becouse a supe 
Plomental bi11 scovld not bo sustained where tho bill and 
amendiod bill were proviously held to be defective.” Leave 
was then given appellece to file theftr written cusrceetion 

of Gumages, and it was ordered tht tho injunction, sc mod- 
ified, be discolved; that the notes Immmmded bo “eliverca 
to the appellees’ solicitor: and that the honds for ©50,000 
ond *S,000 above mentioned be deliversd up an’ oaneelled. 
The court there found "that the comp sainant's cauae cf agtion 
should be diomiseed after the hearing and finding on the sur- 
restion of damages." “ho crmier further provided that tho 
hearing on tho quostion of the cuggostion of dammcer be con- 
tinued, ani that “upon the hearine ar! Judement of the cug- 
‘goation of demares filed by the deferrlanta, the ecrmlatnent'c 
omuse of action herein be diomisned for want of eauity." ete. 
Surpestion cf damages war file? tn videh epmelless elatmed 
$2,800 for soliettor’s fees in preeutine 2 Alsoclution of 


the inw®metion, ~700 fer intorcet from July 92 to Sercemher 1, 


boing computed on the oneehalf -f the faco value of the neter 


whigh were enjoined ani 9.800 - the amount of ettorney's 
fees mentioned in the Suipmont motes for which it wis stated 
lfability wac incurred. 

Vareh 71, the oon t ontornd « finel doecrec on tho 


suggestion of damaros, avurded ©1,750 sccliettor's foce on 


agcount of the diasolvtion of the injunction and the interact | 


on oneenmlf of the feoo value of the netos from the time cf 
the isoance of the inftumetion urtil ita 4iesolution, amourt- 
ing to the sum of {676.75, and avarde? erocution thorefor. 
The ccart further found that for trying the cvoestion om the 
suggestion of damages, the defendants’ solicitor wan ontitiot 
te $200, and it wea adjudred that oxecution iasun ir favor of 
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Rw 
the defendants and aminst the complairant for this eum. 
The item ef £2,200 nenticned in the fudsment notes wan dise 
slioved. It was further omlered, addudred ond acereod by the 
eourt "that the original enuse of actior, tho furie@detior of 
which wae expressly reserved in the court's omer onter d 
December Ist, 1918, for the ecle and only purpose cof hear- 
ing and @yying the defendants! demand scot up tin their write 
ten sugrsestion of darnges filed horein, be and th sam: stande 





dismissed for vant of equity." rem this deeree, the prenent 

aproal wae prayed. Subsequently, and om April 9, arpellant 

moved that the defondants ondorae on the motes the name of 

-the person to whom the mmey bad been distributed. This was 

Goniod, but 1% wao corlersd thet the defomlants' colicitor 

endorse or each cf said notes onc-hnlf of the feo valuc and 

Antorcsst thereon at the rate of five per cent from ite date 

to July 26, 1915. 

Arpellogor, sac chown br the testicony taken on 

the trial of the qui-stion of the surrection cf demares, 

Claimed £1,000 solisitor's feces from the tine tho cretion 

to dissolve the iniunction was made, July @, 31918, until 

the order was entercd July 26, 1915, and fro that «time until 
| the order of Pecomber 2, 191%, war ontered, - 931,800. "he 


— 


court, allowed °1,780. > 


. Me JUETICN O'EONVOR Aelivercd the opinion of 


the court. 


Appelices contond thet the court dievtoresd the 
bill December 1, 191%, and se no apporsl «op taker ferem that 
order, there is nothire before this court oxesrt an to any 
error which may havo been caomitted by the cow tn onter- 

| ing the order on the sugmostion cf darares, ‘arch °1, 1914. 
In this, counsel are in orror. ‘hs richt to arpeal ic ene 


\ 
tirely statutory, ard no arpen! wlll lte from an comer + 
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Ve 
dissolving an injunction. (ec. 1°65, Chap. 110, @.%.) An 
omer dissolving a rroliminary injurction is interlocutory 
ard not final. ond nm appeal will lie from such order. 
(Stametaos y. NeCatM'rey, 177 fll. Arp. 3703 Gahdil wv. 
Melgh, 208 Ill. S7; Vdlliems v. Chigago “«xhibition oo., 

wes T11. 19.) 

The pocoml affirmatively shews that the b4112 whe 
mot diamissascd om bacwiber 1, bet it was ther cederc’ that 
“upon the heaxing ml Judgement of the surrection of aanm- 
agen 2 o » Pils& by the defendants the sommleirant’s eause 
of action heréin be distwissed for want of equity." ‘ad 
thie order dismisced the bill except as te the muction 
of the suggestion of damages, ec vas dene in the enees of 
Wiliiers v- Chigago oxhibition Co., supreas Varkes v. Colucbia 
Yaght Club, 219 T11. 417, and Seimes y- Strasuheim, 178 Ill. 
Arm. 1, a different cueation gould bo presented. Fut the 
bL12 wee not dioniseed until caren O11, tout. 

fomplaint le ales made that ths arreal is not 
properly before the court, Im that the appeal bond recites . 
that Dynst . Letwann is principal and it is sige? by him, 
while in the condition namci im ths bord, the «ate is Ernest 
Ye tebmann. ‘he ob}juetion is extremely refirc’. in a desree 
hypercritical, and oltcgether unwarranted. Jrret and Mrnest 
are iden sonane. 

The Dill allegos that the face valus cf each of 
the noteorn given wac double the amowmt cf the loar, and they 

ive cutghen, © 
tll. 547: Drury v- Volfe, “4 S11. App. 2%: Cobo v- Cuyor, 


ae 


were, therefore, clearly usurious. (lergucon 


287 Ill. S68.) And, ag wan said In the Yorguson case, cupra, 
(p. 567): 


"The roal inquiry in every case is rhother 
there has been 2 borrowine and leontling at o preater 
rate of interest than the lar allows: and thie bee 
comes purely a question cf faet, to be determined 
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from all the clreumptances af the narticvlar cace. 
The lav locks at the mture ani substances oF the 
tranmpaction, and nct to the color or form which 


the 66 in thoir 2 wity have given it. Fo 
ie act or contrivance t° cover up an? caon- 
eeal the usury rill avali the partics. “hey will 
not be pormiited successfully to evedc the provie 
sions cf the statute bo any conceivable uchome or 
expeciont. “he emarts wil) follow them throush oll 
thetr shifts and devices, ond ascertain the true 
character and design of the tranesetion. snd af 
wpen euch investigation, it sppears that there was 
in obetance a logan at an 4iloend rate of interest, 
m no matter what forr cr shere the contract har been 
made te acmme, it will be @ clare’, te be usuricuc, 
end the proper remody sppliet.* 
in am actior at lav, where the centract is 
unuriouc, the whole of the interont ic forfeited. (rec. 4, 
Chap. 74, PeS&-) Fut in a court of equity, «2 person avrlying 
for affirmative relief arainct a usurievs contract, must pay 
the rrineipeal sur with legal interest. (Clerk v. FPinlon, “6 
Tryst Cor, 141 0.0, 284.) If, therefore, erppellant ie entitied 
to relief, he met pay the exount “hich he borrowed, tosether 
with leral interest. frpellees comtond that the demarrer 
wae properly svetcinad beoruce appellant heal an afocuate 
remedy in an action et lav: thet sent er feilure of cone 
sideration is sivays 2 proper defomse in such « rrocesdifig. 
This te unfoubtodly true wheres the action fo batvoen the 
partics to the note, tat such a tofense camot be made where 
a negotisble instrumont is in the hende of » bons fee holder. 
At the time the bLll wac filed, several of the notes were not 
Gve, amd it wan swwerrod that aprolleer had threatene? and 
were about to dispose of some of the notes to imecent third 
parties. ‘The remedy of appellart was inadequate save in a 
sovurt of equity. 
Appellees furthor ecntand that ar appellant @id 
not tonder the amount of money he admitted war due from him 
to appellees before the filing of the oricinel bil), amt 


did not bring the money into cmmt at the time of the con- 
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memmoment of the suit, and that an neither the eriginal 
nor amemied bili shew any grounds fer relicf, thene defects 
were fetal end could not be alited by a surrlemental bill, 
ami therefore tho demurrer was trroperiy sustained. “his 
seems to have becr the viow taken by the learned’ chancellor. 
the question cf tender, the appellee relioa chtcfly upon 
the cases of Forguson y+ futphen. supra: Clark y. tinton, 
cupra;: ami Garlick v. [utugl Uldg. Agen. 6 11. 972. In 
the ferguson ease, supra, the “ill filed sourht to declare 
& conveyance, ebsolute on ite face, to be but a mortrere. 
Aftor sotting up the facts. it averred that the complain- 
amt owed the defen tant « certain amount cf moner which he 
had derocited with the clerk subt-at te th: order of the 
ecourt. ‘tho principal qusstion there was as to whether the 
comtrest was veurions, and whether paro? evidonee wie ad- 
minsible to vary the terms of a deed. “hen the tendor of 
the mney wac necotsary, wae not a question in thit anae. 
In the Clark case, cuprs, the question was whether a con- 
vyeyenoe of lend var a gals, an shown by tho decd, cr a mort- 
page. No temler was mado, am the cuestion is nt “ineussed. 
The Garligk case, supra, vac o suit fer en accounting and to 
. ganecl certain quit-olaim decds, ete., allerines ucury in the 
contract. ‘The meetion cf tonder war in ne ‘ay Invelved. 

In Ht v+ Tylor, 163 211. Arp. 454, a bil! 
wao filed by th: erantor arninst the rrantec ané others. 
It sverred thet tho grantor Ind received a certain note in 
part payment cf the Innd sold: that the note had not been 
paid: that. the comvoyonee had been obtained by fraud, ani 
prayed that the grantor be given o vendorts lion for ths 
balance of the purchase price. In pas: ine on tho cueetion 
of tender, the court said, (mn. 46°): 


®camocl furthor insist thet there vae no 
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offer on the part of appolles, to return the note. 

tec pretium the noto we necesrar: before the 
commemerent -f the suit. “here is a suffleient cffer 
or tonder in the bill in th: averwent tht apnelico 
‘was ready and willinre and therein offered to ocurrencer 


. 7 7” 


the note.’ An actual tendcr is net essential to savit- 
rst rolicf where the party offerr to de equity in hie 


Yo the same effect is tho oase of Slos yv. “oodrioh, 
"3978 T1l. 20. In that ease, a bill was Filed to remove a tax 
@oed az ea cloud. It w © insisted thet it was a cenlition 
preccdont to relief that « valid tander be made cf the amount 
due for tho taxes paid, amd that th tendce be kept good. Tn 
passing om this question. the court mai?, {p. 25}: 


"A court of ecuity is not bound by any rule 
requiring the complainant to brinc roney ints court 
in « oaee in whieh he may by « decree bho recuired 
to pay money, before o deoree will bo erteréd by the 
court. The monoy may be orde:cd Into gorrt at any 
time wher the rights of the jefcmiant requirs it, ant 
the failure to produce it in court at the time of 
filing the bDA11, and constantly havines it there, camot 
be permitted to defeat the enfls of justice and pree 
v the romdition of s decree. (Sebater v. French, 11 
T1l. °84; Anderson v- “hite, o7 14° (7 Livincetan 


ci a Hemns > 1d. 170; Duvon vy. Cinke, 

~ taf.) 4% Dilt, uncor the practitee th chatcery, i 
may be sufficient by offerin« tc bring the money inte 
court and abide by tho crfer of the court as te its 
payment. Ac a basis of equitable relief nc actual 
temier and the bringing of money inte court ar 4de- 
positing the same subject te the order of the ecurt, 
or an averment made in the bill cf a reatiness and 
willinpmecs to bring the comer ints court am? pay the 
come on the order of the court, must bo vhowe to 
authorize relief euch of ie asked in thic bill. (Segoe 
ve ASrmdt, 222 Til. 491.) “bo appellee in thic cisé 
offers bo pay any emewmt found duc, an? this ts cur. 
fisient ac an averrent of tomer in thet regrrd." 





There are canee hciding that an allerotion of 
torier is material, to mistain « ripht to coct: ar’ te a 
suspension of interest. (Sarnard v. Cusiman, %S ['7. 461: 
Deoker y- Patton, 2° 122. Arp. °10.) “ut they are not ap- 
plicable to th facts ir the casc at bar. “Vy his bill, one 
pollant averred that he wac rendy and willing ant offered 
to pray thatevor amount the court famd qne. iy ta ouf- 
ficient. 
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“lle 
Appellees’ emtention that wher: the original : 
bill faiie to etate rroumic for erviteable relief, the do- 
fect carmot be cured by ounplemerntni bill, 40 undobtedly 
& correct statement cf the law. (frownback v. Voister, 70 
T1l1. 844.) The office of a cupplermntal bill is te bring 
before the court only euch mattore ac have taken place subs 
sequentiy t: the filing of the suit, om if arpellant's 
Clair te relicf can be maintained only by reason of the 
ratters cceurring after the bill ware filled, then, the do- 
wurrer was proporly suctained and the bill dierdesed. “oe 





are of the opinion, bhevever, thet arpeliant ctated -remunis 
for equitable relicf in hic bill, bie ormeried bill, and his 
atermied amd suprlomental bill: that on tho recom he was 
entiticda to ao proliminary initmetion, and that she court 
erred in dissolving tho seme ard diomlasing the bill. 
feléing, aco we do, timt arpollant stated fround s 
for relief, it vill be ummecessury te alowuss the other 
questions argued’. The dosree of the Cireult court will 
therefore be reVarned ami the cnuse remended with directions 
to ceverrule the dorurrer to the americd and suprlem-ntal 
bilt, and for further mreceedings not in conflict with the 


views herein oxpresacd. 
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4 MAY C. DU&LANEY, 
Appellant, APPHAL HROM 


VB. SUPERIOR COURT 


: ; 

MONGIL & HIGGINS COMPANY, a Vorpor 

ation, and CHARLES I. ROSs, ‘rusteg, 
Appellses. 


/ 


7 


COOK COUNTY. 


T.A. 524 


BR. JUSTICE O'CONNOR delivered the opinion of the court. 


jad 
co 
qt 


this is an appeal from a decree of the Superior Sourt of 
Cook County, decreeing the foreclosure of 4a mortgage, as prayed for 


in the crosge-bill, and dismissing the original bill for wart of 





equity. -vhe facts are these: ‘ay GO. Delangsy, appellant, herein- 
after callod the complainant, on liarch 4, 1°11, acquired a grocery 
and market from her brother-in-law, Patrick J. Delaney, a brether of 
her husbani. The complainant's husband, Ceorge \. Delaney, had been 
conducting, a store for a number of years vrior to Warch 3, 1911, and 
purchased supplies from iicHeil & liiggins Company, ons of the anpelless, 
hereinafter referred to aa the devendart. fie had been in ill hsalth, 
and in order to convey his property and cusiness to his wife, with- 
out going throurh the Probate ccurt, he transferred them to his 
brother, Patrick J. Delaney, and on the sans day, “arch 4, 111, 
Patrick J. Delaney transferred, throush preoper instruments of son- 
voyance, all ths property to the complainant. At the tine of the 
transfer, ‘eorze \. Delaney was in ine the deferdant in the sum 
of $2187.89. <A few days after the transfer, complainant began to 
conduct the business, and on ifarch @, 1611, began purchasing merchan- 
dise from the defendant, ard continued so te do regularly until Jan- 
uary, 1913. About “arch 9, 1911, a representative of the defendant 
called up the complainant on the telephone at her place of business, 
and inquired if she had taken over her husband's business. 

lie testified that the person aneworing the telephones stated that she 


was Mrs. Delaney, ard that she had taken over her husodand's proparty 


and business. (Her husband died June li, 1911.) She then promised 
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to pay the balance dve from her husband to the deferdant, not all 

at once, but some every month, and that she would seni ea sheer in 

a short time. Jomplainant testified, she never Ba# talked with the 
witness over the teleohone about this matter. The witness did not 
recognize the voice, >but afterwards, havins met the conplainant 
several times, he testifiel that it was the complainant with whom he 
talked on the telophone. A few days afterwards, complainant sent 
defendant a check for $500 om account. At that time she had pur- 
chased but +H g200 worth of merchandise from the defendant. fhe 
account waa carried on the books of the defendant all the tims in 
the name of complainant's husband, and every month statements were 
sent to her sahowins the balances due, and in sash atatemert was in- 
Cluded the oslance due from hor husband. The defendant had been 
pressing for payment from time to time, and on January 15, 191%, come 
plainant went tc defendant's place of business, ari executed a note 
for $3577, due 99 days after date, with interest at seven per caert., 
and secured the same by a trust deed on the resl estate in question. 
this amount waz the balance dus at that dats for all scodse purshaged 
by peepiadinant cor her husband from the defendant. At that time, 
there wes a dalance dug on account of the goods purchased by the come 
plainant from the time she conducted the business, in exceas of what 
ehe had paid, of $1447.53, Jomplainant contends that she at no time 
promiged to pay the debt of her husband, ard that she Jid not know 
she ih sisning @# trust deed and note, but thourht it was @ schedule 
of her asasta; that the nete and trurt deed were obtained from her 
vy means of fraud and deceit. 

On Cotober BS, 1913, shs filed her bill of complaint in the 
Superior Court againat the defendant. the bill prayed for an account- 
ing, alleging that she hud tendsred the balance due defendant, 
$1347.84, which was refused; aneRee the nots and deed be delivered 


up and cancelled. fhe defendant anawsred, denyinc fraud ard deceit, 
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and averring thet all matters were fully explained to and understood 
by the complainant. On Januery 15, 1914, the deferdant Piled a 
croas-bill, askiny that the mortrarse be forsclosed, 

the original bill came on for hearins before the chancellor, 
who found that the charge of fraud und deceit had not besn sustained: 
that the equities were with the defendant, and decreed that unleas 
the amount due the defendant on the note wan paid within twenty days, 
the defendant would be entitisd te pressed with tho hearing on its 
orose-bill. ‘he payment not hsving o¢en mads, eviderce was heard in 
oper. sourt on the croze-bill and oe a decree entered disrias- 
ing the o1ll for want of equity, and granting the prayer of the 
eross-bill. 

Complainant contends that there was errer in the admissaton 
of the conversation over the telephone hervinabove menticnod, on 
the ground that the witnesa did not recognize the voice. This is 
not the law. (icodair v. ilam Nat. Hank, 22F Il]. 572.) Ir that case 
it was hela that "when a person places hinsslf in sonnection with 
the telephone aystem through an instrument in his office, he thereby 
invites communication, in relation to hie busiress, through that 
channel. Conversations so held are as adminaible in avidence as per- 
gonal interviews by a sustemer with an unknown olerk ir charse of an 
ordinary ahop would be in relation to the tusinese there carried on. 
Tne fact thet the voice at the telephones waa not identified dees 
not render the conversation inadmissible." 

vomplainant further contends that aven if thers wae a 
promise or her part to pay the debt of her husband, the promis* not 
being in writing, was within the atatute of fraude, ani thorefore void 
The instrument sought to be foreclosed in tris case is in writing, 
and the statutes of frauds has no application. 

On the question of fratid and mietake in ths exeoution of 


the note and truat deed, the evidsnce was conflicting. We have fone 
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ever thia evidenoe carefully, and have no hesitancy in saying that 

it does not sustain complainant's sontonticr. ‘The chancellcr saw 

and heard ths witressea in open court, ant found that tho cortsntion 
of the complainant wae not aveataingd by the evidence. uch finding 
will not be set aside ir a court cf review unless mantfestly aceinst 
the weight of the evidence. (Hess vy. Killebrew, 20° 711. 299: Phelan 
v. Hyland, 197 Ill, 505; Delaney v. Delaney, 175 Ill. 187.) 

It has been repeatedly held by our Suprems Court that fraud 
will never bo presumed, but must be provad by clear and senvinsing 
evidence. (\ickennam v. Yickelberry, £42 111. 117.) this, oomplain- 
ant has failed to do. 

furthermore, the sompleinant received 411 of her husband's 
estate, andi there is nething inequitable ir her paying hia debdta, 


the decree requires her to do. 
as Sie Meet in consideration of her promiss to pay, she was 


given additional tims, ani further credit was extended to her. 
Finding ro substuntial orror in the decren of the juperior 


Court of Vook County, it will be affirmed. 
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WILLIAY &. PATTISON, asa Administrator ) 
of the Hstato of AYDOREW ZleiLek, Pee ) 

ceased, ; ) APPLAL ROM 
poellee, ) 

\ i ) SUPERIOR SOURT 
vB. } ) 
‘ f ) GOOX COUNTY. 

CHICA*O CITY AATLWAY CONPANY, ) 
) 


; Appellant. 


195 LA. o2? 


MR. JUSTICE O'CORNOR delivered the opinion of the court. 


Appellant, hereinzfter referred to as the defendant, by 
this apveal seeke to reverse a judgment for 26,000 rendered assxinat 
it and in favor of appellee, hereinafter called the plaintiff. 

fhe facts are aa follows: on December G, 1998, the defend- 
ant owned and operated etreet nee in State street, Chicago. State 
atrest extends north and south, and is intersected at right arnrles 
by 13th and l4th streets. che diatance between these two last man- 
tioned strsets is about six hundred fest. On the east side of 
State street, and about the middls of the distance, was a larve 
barn of the Dixon Yransfer Company. ‘there were two entrances to 
the barn from State street. The company was engaged in the teaming 
busineas, and head about two hundred wagons and teams. in front of 
the entrance to the barn on the sant side of the street, was an 
electric arc light. ‘Yhis entrance was about thres hundred feet from 
13th street ard tie same distance Prom l4th oatreet. Jhere waa a 
similar light almoet immediately west on the wost side of State 
street. It was the custom of the Dixon Company to have a watchmar 
or flagman, in the evening, in front of the barn entrance ard near 
the street car tracks, te signal the motormen and the drivers of 
the teams, 30 as to prevent collisiona. The flagman usually had a 
lighted lantern in his hand, but there was some evidence that the 
Signals were somstimes given by the flasman waving his hand only. 
this custom was known to the drivers of the teams and to the strest 


car men operating cars on State street, and had been in offect for 
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& conelderable poricd of time. uring that season of the yerr, 
shortly before the holidsys, toams would come into the bern from 
the dey’s work until efter ten o'cloek at night. On the day in 
question, plaintiff's interstate, “Lehler, torethor -tth two other 
teamsters of the Dixon Commany, were hauling for “otler ‘rethere, 
leeateé near Cenal ami Nandolph streets. “ach of the three had a 
team and wagon. “wo of the “come were loade”’ nt Sutler “rothers, 
and the three sterted. sbout rine o'closk, for the barr, driving 
south in State street. Ac they reached about Mth ctreet, rinin- 


6 tft es intestate wae in the lead, bet at this reint oe cf the other 


arivers who did not have any load, drove ahead cf him. “hey were all 
on the west cide of the atrect. whem the driver without a lead was 
about opposite the barn, he wat sigmalled bv the flagman to drive to 
the bar, which he @44d. [laintiff's intestate ari the other driver | 
waited on the went side cf the strect for th ir sicnal. “ho firrt 
team had some into tho barn, when the flagran cigmalled vleintiff's 
intestate to come to the barm, and at the same time eci:mmalled the 
motorman who was coming north on the east track, te atop the ear. 
The night -_ brisht and 2 street car or team sould be sesn for about 
two blocks. fs rlaintiff's intestate drove oxzst seross the tracks. 
the car etruck the rear wheel, throring the wason row?’ to the no th, 
and the plaintiff's intestate wic thrown off on the ravement. “he car 
ran eome distances beyond the wagon ani came tc a cten. “he indured 
man was placed on the platform cf cnoéther car oomine from the south, 
and was taker to a hocpital, where he Gied ten dara Inter ac . recult 
of tho injury. 

There ie comsiderable dispute of to tre leeation of the 
cer and the wagon at the time thse -igneal war riven br tha flarmen: 
some stating the car was noar 14th etreet, thieh would bo about 
three hurvired feet south of where the flarren stoed, ond others 
Placing it st s distance farther north. “hers ts alec some conflict 


as to whether the flagmen bad « lanterr ip }ic hand, but there is no 


oie.) abt bis amis “ao Po begeg si alitager 5 
wont ft sted omce Btw, ® Tory + Yu! ft Lot add oxtted 


~ .hhiie le Seg e: nie ee ms AE Scmy aenow ary, eas 
‘ pias,  weiteds .eages oat atenbisbaty 








ene) of ed OOD a REO LG Bt Teele abegtags ont ot? ba 
ettiaisr duos fF . tives Setoget Yad ta os toate a edad? a, situa et 
" ay pists yaw ahaet act a! sew osedeadert etante 







a BS facia avo! Pte oad fan DES ater A 
" pik? d eye 
y bert mist REA ra ‘ 
forse tieci ue bes adetmoded, 4 pukawias L. «Bi 


4 
nd 
A 
of 
a 
C 
sf 
> 
5 
S. 
7 


Hats RGN WS fh ithe aoe 
ud 2 | BBS goers 


“ ~ “ + ae 
tebaks fuffaemis exalt wilh varie coe ee eee Cees Bact Maes 





ser vs a mpage Jrgtat a Pte rataty, aed. See 
rhe? a ; ‘ oti its rere orld Pemot etaatekD Rksel fot 
a + corey 2 Ty aelttire to cee Mele etd ito. he conte, aoe ote 

8 lita ‘sl gy Oy Em 4 ep aie oy Rind Perse ws of craiat: Le ‘hee 
seat he 

ree gs toont alg aah ote te ain we 
tit “ie aaw 10 ont wivtd : 

faitgi ' ; My ALE) gels woevstin hep gsm, Hot 
ne een fe oO} -qefjart Sova sowbie ys 


ov 2! oe Met ¢ Bete aS 2 eee ed je A wnat eas 









— 
~ 


give A 


dispute that if he did ### have such a luntern, it was not lishte 
a tevin accidentally gona out, and that the signal waa either 
Riven by hig hand or dy swinsirg the unlichted lantern. The motor- 
man testified that he saw the signal, but thousht it wae someone 
who wanted to hoard the car as a passenzer, and he paid no attention 
to the signal. fhe flagman hai to jump off tha track to escapes being 
struck with the car,aa he testified no effort was made to atop it. 
The motorman teatified that the team driven by plaintiff's intestate 
came from dehind a south bound car on the wast track, and that he 
did not ses the team until it was too late. Othor witneases testi- 
fied thst thers was no other car in the vicinity, but that a sar head 
proceeded south sometime before. ‘fhe dsceased wag a man thirty-seven 
years of age, weighed about 226 pounds, an? was strong and ake 
No complaint is made of the amcunt of the judgment. / 
Sut two errors ars assizned: (1) that the verdiot is 
against the manifest wsisht of the evidence, ard (2) that the court 
should have given one instruction for ths tefendant which was re- 
fused. ‘The deferdant contends that the verdict is against the mani- 
fest weaicht of the evidence in that it clearly shows that the de- 
ceased, at and just prior to the time of the accident, was fuilty of 
contributory negligence: and therefore, under the law, no recovery 
could be had: that it 15 contributory negligence, as a matter of 
law, for one to go upon a strest car track with kmowledze that a 
car is approaching, and that a collision is inevitable unless the 
speed of the car is slacked or the car stopped. As a gsneral propo- 
sition, the guestion of sontributory neglicence is one of fact for 
the jury. (Seybert v. Sterling D. 4 Ee Rye COs, 157 Ill. Apne. B73; 
Chicago City Ry. Co. v. Amartsen, 177 Ill. App. 305; Chicago Union 
traction Co. v. Jaowebson, 217 ill. 494.) Yet, shen the inference 
of nerligence necessarily resilts from the evidences, it becomes a 
quéstior of law for the court. (smith v. Chicago jar. Ry. Vow, 4 


Ill. App. 44°; Lee v. Chicago City Ry. Vo., 157 Ill. App. 51%} 


vA 


S. J ou "5 b4i as let Dyas helt oV 
2nLe oy ° f -4 ™~ f * Po LF 


= ¥920 opeotd ov pou 














om Sim o & 
- o pt . i Asie 4 Hetdte dod § sac! ti sands osugalb 
‘ bra ,duo aroy wis ednch toon satvad wtb 
a20¢ : of jwthivalow ols anten fare Wo “oO bess a kr w now. 
. wens “> 
: yoy text ,fannts etd wee wet  Sucld bebtiveed rem 
nts sm ti 7K, nee aa oa tee @#f) byraod ot bosrwe . 
: . ‘ is a soag aap “x 
7 nm at “3 3 Ste onmgyf of ca garealt eff . tamghe “ethd os 
ot? qot st ate notte or oo ititeed od en tas ens diziw douste 
Seoart 2! 8 tswinie ei aeviakh veat Od Baril ae RSteeee mamrodom ‘edt 
: hd 5 RiEe'D 3 
wt ~ eats i) 7o es a suee a ctsiod nor ens - 
tntby oR 
: ve a sedae wot vew JE Lhoow macs ety 268 ton bib 
gest, Bins: 
c ¢ tun: 4ytins Wi 4h -an genie ox cow eens: sud best 
* 
ere ee See fits fR apy Deagengsi, attr ,aveterd amigemos Aguow hebesvotg 
Je ib 5a tge 
wees anaes Es ,aboey 305 fueds boris Lew 1Pa8 3G aleey 
: re SES 5 
—tremabul, ett to sre wd te eA uf antaiqnuos off 
J ee ES 
foi Ste Y fa: Ther fse5 ets atotive Gud Oh 
S30 tS $ {3 Gey ,eooshtve snif gin tgw tee tlre | 
-~o% intite JaaLreter eis tod rocvigauegers eno movi: 
-t7s $ dee “sj SEhAey shi Sot? abneiesoo toatbre teh 
«6! Bis yitteaeio 324 dade af ennebive off to ida tow teat 
jot eS yh ag 
to viitur ! 4+ So amit eff af tele gf: st bra 3a +bease9 
i. aoedes. 
Pa se hed efit teber ,a.ctered? bra tsonmexn tized vrosud Pagaes 
mA A RID »oorsuficanr voodediatemos of Sf dang : hart ed bives 
. Seti 
. f : “4h “ae teontes Sis on od ono 10 weak 
. * 2 : - . = eh at 
fest: L umtukfStos 2 Jadt Bre ititosoneee et 
lit, 
. % ; vif tap as io bevoats #f tao ont to ee 5 
iol to ry ytosudtiseos Yo 4 not iaoup oat cond te 
TA us oid esta 5 amet SUEAWSE ot tredyed) 
mod) 3% AG 2: “ e o’ ohh ae | e Rae AG eV 299 +X wtp, 
pOrme Teter t t Yates . io ( at Tti TIS roadgoal V 298 ols 
@ GOeeonc Ji .eonehtva. eit sort ot Luser Uitweneoen coreg! inen 


e. 5 
es ‘hea f 


Pee ee 


ditto wots 0% wal a0 mold 


thee “0A 


~t=<- 


Langlois v. Chicsso Gity Rye UOo., 141 U1]. App. 439.) But under 
the facts in tnis case, as disclosei from the evidence, which was 
conflicting, we are clearly of the opinion that whether the deceased, 
at and prior to the tims of the injury, was suilty of contributory 
negligence, was prceperly left to the jury. (Lang v. Chicago R¥e 30s, 
18] Ill. App. 354; Uhioago Union fraction Go. v. Jascbsaon, supra.) 

Defendant's second contention is that the sourt erred in 
refuaing defendant's instruction number two. his inatruction {told 
the jury that the defendant had a superior right of way over persons 
and wagons in the portion of the street ocoupisd by its traoks, ex- 
cept at street intersections, having due regard to ths rishta and 
safety of persons in ths street; that it was the iuty of persons 
driving teams to resognize thia right, “and when crossing the tracks, 
te do so in w manner not to cbhsetruct cr delay the same,” and that if 
the jury believed from the evidence that ths ieceased, at the time 
in question, failed to recognize such supericr right of way, “but, 
on the contrary, negligently attempted to cross the tracks, in front 
of the etreet car, without due regard to its auperior right of way, 
and thereby caused or proximately contributed to cause the ecllision, 
then the plaintiff carnot racover in this case." 4 

It ig insisted that this inetruction stated the law cor- 
rectly, a3 applicable te this case, ard relianes is chisfly placed 
upon the cases of ii, Chicago klec. ky. bo. ve Peuser, 199 ill. 77, 
and Seybert v. Sterling, Jixon & E. Bl. Re COs, 157 111. App. 57%. 
In t6 Pouser casé, supra, the plaintiff was driving in the street 
car track in Milwaukee avenus. <A car was coming from bebind. ‘The 
nieht was dark, and the gong was sounded repeatedly. fhe plaintiff 
failed to turn out of the track in time, ard the vehicle in which he 
waa riding waa struck by the car. the instruction refuaed in that 


Gass was that the car company, as a carrisr of passencers, by reason 


of the inability of its carz te turn out, Pee SSeS wos 
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yeated with the right of vay over other voricles: that it vac 

duty i" drivers of vehicles to turn out «nd allew the cars tc vase, 
“and tc use care not to obstruct and dolay the same.” In the case 
at bar, the instruction told the jury thot drivers, in crossing 
tracks, muct do ec in a marmor net te chstruct or delay tho cameo: 
not thet drivers should "uee care” not to obhntruct or dolay the carn, 
ae in the ‘eucer case, supra. “he instruction var tec bread. To, 
also, the inatruetion in the Ceybert case, supra, eid it we the 

of drivers cof vehicles, in oressing trnoks, to “une aare™ not to ob-. 
struct or dolay tho oars. 


In Springfield Consolidated Ry» Co. y- “rogory. 1°° Til. 
App. CO7, the court, in discussing the Peuser ease, cupre, said. 





(p. GOf): “In the cage a bar appellos me net usine the rallvsy 
track fin the street for the purposes of tre veling centinuously thercon 
in ommflict with th: curerior risght of the strost rail-apy company, 
but wa: necessarily compelled, in avoidance of an cbetruction im the — 
street in hie line of travel, tomporarily te go upon such tr ok.® 

In the Peuacr carc, supra, tho court was considoring the 
relative rights of the partion where the driver of the vehicle vac 
traveling longitiudinaliy ir the streot car trek in fromt of the 
street cor, aml not wherc the driver war attempting to ores: the 
tracke, av in the cas at bar. 


In %. Chioago Street Ky. Coe v- Sredroff, 1° Tl. 155, 7 
7 


4t was held that it was not true thot otrect care, under 221 olroun- 
stenocs, had a supericr ripht cf “ay over the portion of tho atrert 
ccocupied by thoir tracks, exeopt at etreet intersectionn. mut thet the 
rule wac that the railimy somnany cerermliy ti? a eunerior richt of 

way at ruch places. “he court caid tht the irstruction wean ¢nleu- 

lated to mislead the fury: that tho question wac mot ono of cusor ion 
Fight to the uae cf the atreet, but purely a0 tc whether the *efond : 


7 


7 


was guilty of neslirence, and the plaintiff ir tho czeroias of or- 


d@inery care. 
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Sard 
Im the case at bar, the refucod instruction is also de 
ive in that there is at lecst ar implication thst if ‘he deceased 
oa to cross tho tracks in front of the oar, he would bo cutlty 
of negli ronce. 

The court eavo twenty-coven instructions om behalf ¢f the 
doferdant, Bully covering every vhoce of norlirenee. “leven of the 
inetruotions concluded with a verdiot of “net sutlty." “he facts in 
this oase worse cirple, ar? tco many inetructions, rather then too 





few, vere civen. Corsidering the crost norber of tome eroestne the 
etreet car treoke st the “lace of the seaident, ard the other evidence 
in the case, the ingtruction wee too bread: vac not arpifoabie te the 
feots, end the court com itted nc error in pefusing the same. 

The judgement of the Superior Court will be «firme. 
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JANES Ae JENRINGH, 
Appellant, 7 APPLAL ©ROM 
e 
V3. Bs 
fd 
YHE BALTIMOR” AMD OHIO RAILROAD 
COMPANY, et al., £ 


CIRGUIT COURT 


GOOR COURTY, 


1951.4. 543 


_Appelless,” 
STATAMENT OF THA saSer 7 rnis i3 an action broursht by James A. 
Jenrings, appellant, Sovetiatiar referred to aa the plaintiff, 
against the baltimore «= Ohio ferminal Railroad covpany and the 
Baltimore « Ghio Railroad rompany y appelleea, hereinafter desirnate 
ed as the deferdiants, for injuries sustained in a colliaton which 
occurred in the city of vhicagc Muy 4, 1014, when plaintiff's auto- 
mobile, while proceeding rorth on a thoroughfare known as Iindepend- 
ence boulevard, was stmick by thse rear end of an exstbounid passenger 
train, ‘fhe trial resulted in a verdist of net zuilty, uvon which the 
judgment was rondered, to reverses which this appeal kas been prosecut- 
4 
~t MRe JUSTICE PAM delivered tre opinion of the aourte> 
co the declaration ocontained four counta, wherein it was al- 
lezad that defendanta ewned ard operated a certain railroad in the 
city of Chicago, which railroad crossad a certain publics hirnway 
known a5 Indeperdence boulevard: that plaintiff, while in the oxer- 
cise of due care and diligsence for his own safety, was ridirs in ar 
automobile cover the crosainc, rade by the intersection of said rail- 
road with Independenss boulevard, he was struck by the rear erd of 
& train of cars, which train of cars was owned and operated by said 
defendarte and was under the control of the avrvants of the isfernd- 
ants. Joid counts charged defendants with neglicence (1) in the on 
eration of said train, (2) in the puta 0 rinz a bell or sound a 
whistle, as provide: by our satatutes, and (5) in the centust of the 


erossing flasgman, - a gervant oF said defendants - in reckleasly, 
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wilfully and rectisartly beexoning plaintiff to enter upon the 
orossing while sala train wii approaching. 

Seth defendants pleaded the general issue. The defendant, 
the galtimore © ohio Kallrosod company, however, in addition, in- 
Cluded in said plva a statement which 1t maintains wae a notice in 
writing under the statute, of a spacial defense to be relied upor 
at the trial, wich statement was an follows: 

"3aid defendant, the Saltimore 4 Ohio Railroad vompany, 
further says that 4t was not thin owner of or in sontrol of or 
in possession of the certain Losomotive engine and the sertain 
train of cars thereto attached, or of the railroad or railreand 
tracks upon which the sane vores driven, as allered in sata 
declaration, and the several co:mtsa thoreof, and that said loco- 
motive engine ani train of cars referred te in said deslaration 
and the several counts thereof, was not at the times in said 
declaration mentioned, or any of them, under the cares and mane 
agement of any servants of this defendant." 

Upon the trial below plaintiff introduced ovidensa terding 
to prove the allegation of the declarstion. Plaintiff also intro- 
duced in eviderce sertain facts stich he claims, in themselves, or 
by the reasonable inferences that flow therefrom tonded to show, 
that the defendart, the Jaltimors - -hio Kailrcad lorvany, ouned, 
eontrolled and onorated the train of sare which collided sith plaine 
tiff’s automobile, and that the gaid engine and train of care and 
erossing were under the care und managenent of servants of the said 
Baltimore « Ohio Railrosi Jompany. 

At the olose cf plaintiff's cuac, the jaltimore % Chio 
Railroad Company, after askins the sourt to instruct thse Jury for 
the defendart and aubdbmitting a written inctrusctior to that effect, 
rested. fhe defendant, the Raltimore « Ohio whioargo Terminal, 
after subrittines a similar notion and inatruction, proceeded with 
ite defense under its plea of genoral issue. At the close of all 
the evidence, both defendants acuin rerewed their motions for an 
inatructed verdist, which motions wers denied, whereupon the cause 


was submitted to ths jury and the verdict returned upen which the 


Judgment herein complained of was ontered. Me 
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Plaintiff sacntends, “iret, weat unor tts atate ar tii 
rocomi, the Saltimore « Ohic iailroad Compary was without defense, 
and that the evidence adii not even terd tc support ths vardict. 

The basis of this contention 1s, first, the plea of general issus 
ang notice of special defenses thereunder did not suffistently deny 
the control or ownership of the agencies involved ir the collision, 
@herefore aalid ples was only one of general issue, and therefore 
there was no issue presented as to the ownership, managemert or 
control of either the railroad or the locomcetive and cara: and 
secondly, that oven though there had been an issue ac to ownership 
and control, the faltimore 4 Chio Railroad Company having rested at 
the close of the plaintiff's case, tre evidence offered on behalf 
of the plaintiff clearly making out a prima fasie case and standing 
uncontradicted, thers could only have been a verdict of guilty as 
te the deferdant, the Saltimore & Ohio Hallroad Company. 

While plaintiff contends that said notice of spacial de- 
ferses failed to suffictently traverse the allegations of ownership, 
management and control on the part of the Saltimore « chio Railroad 
Company, this contention wie not raised until plaintiff had aub- 
mitted his instruction, at th» close of all the svidence, and it was 
inconsistent with his action ind@fering, 15 part of his proof to 
sustain the enme, vyidence tending to show ownership and control in 
the said Baltimore * Ohio Hailread Company; furthermors, we are of 
the opinion that the notiss of specinl defense under the feneral 
iseuo was umply broad and clear to meet the requiranmernts of jection 
43, Che 110, Hurd’a kk. S. of Illinois. ‘ths sourt therefore properly 
refused inetrustion 21 offered on behalf of the plaintiff, wharein 
the court was asked to instruct the jury as « matter of lnw that 
the Baltimore & Ohio ‘inilread Compary, under its plea filed in the 
case, aduitted the ownership, manarement ard ocntrol of the rail- 


rosd, cars and locomotive in question. 
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This borings ua to the second point of the plaintiff, the 
determination of which involves not only the question whethor or 
not defendant owned, controlled ard operated the railroad, cars 
and locomotive in question, but also, granting that the jury misht 
have been warranted in firding that the Ssitimore * Ohio Railroad 
Company did manare avd control the rallroad, cara ard locomotives in 
question, whether or not they sere further warranted in ?vinding 
the defendant, the Baltimore « Chic Railroad Compary, not guilty. 

Plaintiff maintains that the Sultimore ~ Ohlo Railroad Come 
pany havinz rested, the only aviience in the case aa to the said 
co-defendant was plaintiff's: that said evisence fairly tended to 
show that the Jaltimore & Ohio Hailroxd Company did own and control 
the railroad and cars and locomotive in queatior, and also tenied to 
support its charges of nerlizence against saii defendant; that there- 
fore the only verdict which the jury could have properly ‘etwas RB 
to the defendant, the #altimore «+ Ohio kKailroad Compary, was one of 
guilty, ae it stoced without defenss. After plaintiff closed his onae, 
the defendant, the Naltimore % Ohio Railroad Company, havins rested, 
could have asked that the jury be inetructsd only upon plaintiff's 
evidence, and further that the svidencs offered on hehalf of the co- 
defendant could not be considersd »y them in arriving at their ver- 
dict as to it. VUondon v. Schovwrnfeld, 214 L11. 224, Yowevor, it 
aleo could waive its riznts in that regard. ‘Theres can be no question 
that if defendant, the Uultimore %* Ohio Kailroad Vompary, after having 
rested, although offering no evidence, had examined ary of tha wit- 
nesses offered on benalf of the other deferniant, the right trurinz to 
4t undor its motion for an instructed verdict, at the alose of plsin- 
tiff'sa case, of having ro svidence othar than the plaintiff's con- 
sidered by the jury, would clearly have been waived. Foatal Tele VO. 
ve Likes, “2% lll. 249. In the case at bar, while the altimorea * 


Ohio Railroad Company did not cross-examine ary of the witnesses in- 
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treduoced after it had rested, it dic, however, submit an instruc- 
tion to the court at the close of all the evidence, for a diracted 
verdict, not confining aaid instruction to the evidence offered on 
behalf of the plsintif, ani it alec offered further inetructions 
upon the facts and the law in the oaas based upon the evidence, with- 
out limiting it to plaintiff'’sa evidence: it cloarly submitted to 
the jury not only the evidence of the plaintiff but also that offered 
on behalf of the co-defendant. Wlesbach v. sottlor Lumber Cos, 
164 111. App. 547. If the jury, a8 already stated, head found de- 
fendants guilty, the Saltimors © Chie Railroad Vompany would not now 
be in a position to ausert that they wors not warranted in coneider- 
ing all the evidence offered in this case. therefore, in the couse 
at bar, the jury had the right to conaider all tne avidence cr all 
the fasuea in controversy, ard were not occnfired to that ¢cffered on 
behalf of the plaintiff. the question then arians, anether, from 
all the avidance in the casas the jury wero warranted in arriving at 
their verdict. 

The evidencs on hshalf of the deferdant, the Heltimore 4% 
Ohio Chisasco furminal, further tended to show that it caned, scone 
trolled, managed and operated the railroad and the train in question, 
and that the persons in charge of said railroad ani train were its 
eervants. Sy its offered instruction No. 25, plseintiff alzo sub- 
mitted this as a question of fact to the jury. ivenm though he in- 
tended it as a saforuard in the avent of the rofusal of instruotion 
NO. &1 by the court, yet we having held that instruction No. 21 was 
properly refused, plaintiff, by offering instruction No. 23, eaub- 
mitted thie as a question of fast to tie jury. f the verdiot 
against the plaintiff depended upon the jury's detor ination of the 
quection wether or not said saltimors + Ohio kailroad Company 4id 
or aid not control the saii train, we cannot say that on this fasue 


the verdict was cloarly anid manifestiy avainot the weirht of the 
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evidence. 

There remains the question that sven though the jury 
may have believed that the defendant, the Yaltimore % Ohio Kailroad 
Company, controlled, either solely or jointly, the railroad and 
cara in question, whether they were warranted, under the facts in 
evidence and the instructions of ths court, in finding the Balti- 
more & Ohio Railroad vVompany not guilty. The fact remains that the 
jury, on the evidence offered by the Jaltimore & Ohio Chicago Ter- 
minal found that company not guilty. There waa no denial by that 
company of the ownership and control of the agencies involved. The 
plaintiff's evidence as to negligence having been offered as against 
both defendants, and under our holding the jury having the right to 
consider all the evidence, including that given on bdehalf of the 
Baltimore & Uhio Chicago Terminal, in determining the issue whether 
or not each or both of the defendants was guilty of the neglirsrce 
charged in the declaration, it followa, as a matter of course, if 
the jury were warranted in finding that issue in favor of the Balti- 
more & Ohio Chicage Terminal they were also warranted in 30 finding 
as to the Baltimore * Ohio Railroad Company. his brings vs to the 
conaideration of the other contentions of the plaintiff which in- 
volve not only the Haltimore «% Chio allroad Company, but both de- 
fendants. 

Plaintiff first contends that the trial court errad in the 
giving of instruction Wo. 40 on behalf of the defendants. said in- 
atruction was as follows: 

"The second count of plaintiff's declaration charres 
a violation of the statutes of illinois with reference to 
the soundirg of a bell or the blowing of a whistle. As to 
this count the court instructs you that the statutes of Illi- 
nois do not require both the sounding of a ateam whistle ard the 
ringing of a bell continuously for a distance of at least ®9 
rods prior to reaching a highway crossing and until such ocroas- 
ing is reached, but under the statutes if a bell ia sounded or 
a whistle blown continuously for a distance of °9 rods prior to 


reaching a highway crossing and until such crossing is reached, 
in auch case the statute i3 complied with." 
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ofa 
Plaintiff's argument ia tant there was me adequate evidence 
in the record upon whioh to base said instruction, We 
Gannet conour the ein, Tiere is evidence in the rocord thet 
the bell on ths locouotive of said trein, » which was being 
Operated by an automatic ringer e we seunded from the tine 
aaid traln reached the cit, liaite up ta the time of the 
acaldcat, and tha: it wae not minut off until after the 
train had come to @ hult at the acene af the zcoident. 
We are of the Opinion tric evidence wae sufficient upon 


which to base the caiu instruction. 


Plaintiff? then corylaines of the refusal of the 
court te give instruction Mo, <, centending thet naic instruce 
tion presented the “last Glear chance” doctrine, and that the 
evidence in the case warranted the giving of esid inetsyction. 
Vithout gaugsiag upon the question whether ar not, wader the 
facta in the oxee, plaintiff wee entitle to on instruction 
baged vepon the dectrine af the last clear chance, it is 
eulficient to way that the inetruetion se submitted did 
not correctly present that cectrine to the jury, but 


wae involved ond wivlending. 


Plaintiff also complains of the refusal by the sourt 
to give ite tendered instruction Un, 40, This igstraction 
Gloariy invaded tiie province of the jury and the court propere 


ly refueed seme, 


While plaintif?, in hin assignaent of vyrors, 
complains that the vemlict is againet tho weight of the 
evidcense ag to both défandunta, he dees not urge seme in 


his brief and argument, eave that as to the defendant, the 
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ihe 


Baltiuore & Ohio Amilroesad Company, tho nnid vompamy having 
ranted, the fussy, under has svidenea offered by plaintiff, 
sould only have found said defendant, the Baltimore & Chic 
Railroad Gompany, guilty. Wo heave alrendy held, hewever, 
that in the care at bar tac jury Nad the right te consider 
al. the evidence offered in the case in erriving at thvir 
verdict as to both defendants. However, in the es uree oF 
phaintiff'’s arguaemnt as to the errera of the court in refuse 
ing certain inetructions offered by plaintitf and the giving 
of certain instructions on beislf of the defendent, he 
vefera to the facta and circumstuncees in evidence and practice 
ally maker the argument thet the vordint ie contrary to the 


weight of the evidence. 


Evidently plaintiff's theory of the accident wan, 
that the flagaan, spnarentiy of the belief that sltnough 
H train wes anprosching, it »me either galing to stop before 
resehing the cresting or thet there wes vwufficient time for 
Plaintiff te cress before the arrival of th» train at the 
intersection, invited plaintiff to crose the tracks at the 
time in question. lefencant, however, introduced testimony 
te the contratye The issue presented by thie conflicting 
teatimony was a question of fact to be deteruined by the 
durye Upon the other isgues,e “us to the newlivence of the 
defanuznte dn the operation of emic train, whether or not 
plaintiff wae in the exereive of ordinary cure, whether or 
not defcndanta obvbeerved the etatute with ref rence to the 
ringing of a bell or the sounding of a whistle,e the testie 


meny also was conflicting, therefore also presanting questions 
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ef fact for the jury. As we read the reeord, the fncte 
and cireumstamees in evidence would have aupported a vere 
@ict fer cithur the defendonts or the plaintiff. Mowever, 
the juvy Baving fourd for the defendants, they evidently 
attached greaterweignut to thse avidence offered on behalf 
ef tie defendants. It ds u well esetablinhed principle 

of law thet where tre avidence is conflicting, we cannot 
Givtur’ the verdict uniees 1% is clearly acd wenifestiy 
against the weight of the evidence. This #3 are unsble 


tO BAY 


#leintiff's contention that the trinl court 
erred in vefusing te sdwdit the testimony that plaintire 
wee married and thet before hie injury ehildron had been 


born of thie marrisge, is without nerit. 


in view of the opinion already expregsed, the 
other point raised by pleintiaff e viz,, invalidity of the 
judgaent as to one appelice wil! vitiate it as to voth 
- »ceomean inwuterial, an it is th refore umneccusmry for 
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RDWIN C, DAY, Trustee, ) f 
etc., ) £ 

Appellant, ) 

' Al BRAL FRGK CINCULT COURT 

VS5 .' ¢ 
3 ) f G3 COOK CUUNTY. 

MICHALL ZIRWER @t al., a 

Appellees, j - 


4 1951.4. 547 


KK, JUSTICE HvideoM GELAVERED THE OL IETOR OF The CGULT, 


Appellees move the Court to dismisa th: appesl 
for the failure of appellant to file an appeal oond within 
the time allowed by the tria} Court, anc alse to strike 
from the record the certificate of evicence because the 
same was not filed until efter the louse of tue time ale 
lewed vy tiie Court in which to file the srme, 


ps 


a the decree appealed from was entered April 3, 


1915. an tnis decree thirty days was fixed as the time 
witiin whien the appeal vond must be filed, and sixty saya 
were allowed for the filing of a certificate of evidence, 

She seppeal vond was filed and approved June 1, 
1915. ‘The certificate of evidence wes sixned by Judge 
Koldwin (Judge windes being the trial Judge) Septenber 21, 
1915, nunc pro tune as of July #0, 1¥15, and ordered filed 
as of the last named date, 

unm July 1, 1915, an order was entered extenuing 
the time witiitin whic! to file the certificate of evidence 
thirty days from the 29th of June, 1915, ‘The decree appealed 
from was entered at the April term of the Court and no cxe 
tension of tims within waic. to file the bondi was asked or 
allowed at that ters, ano the bonu was filea and approved 
after the lapse of tic time allowed by the Court anu at the 


auccecding Nay term, On July 1, lvls, sore tuan sixty unys 
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after the entering of the decree anc after the tera at wiia 
the appeal was allowed, an order was entered enlarging the 
time in which to file the certificate of evidence tiiirty 
days from sune 29, 1¢)b, ae 

Lill v. vity of Cnicago, <l& ill, 2178, is tee 
cigive of the questions here raised, ond uo far us the ape 
pesl vond isu concerned prevents nearly the same conditions 
as found .n the cose before us, in the 411 case, «a here, 
the appeal bond was ac; roved after tne salicted tine had 
elapsed, and it was helo that if the time allowed by the 
court expires without an extencion befure tise appeul bond 
iw filed, the right to appeal is lost, 

The order extending tine tige to file ine cer- 
tificate of evidence was entered after the Llupse of sixty 
adayu aliovec in the deeree. “Lis arder vas yvitiiout force, 
as the Court was without Jurisdiction te enter it, the 
term nt which the appeal was taken bowing passed, 

The certificates of evidence is eluned by a 
Judge who did not heir tne case or enter the decree, and as 
no renson epprara in the record for nie we doing, hiv ate 
tion is an llity end without force, 

The cases cited by gppellaent in opossition to 
these motions deo not suutsin hts contention, <Aprellnnt is 
not within the ruling of cbhudts ve. oiults, <25 Lil, 4c, 
because the extension of time was not eliowed ut the trial 
term, he (Court say in tue Unults cease, supra: “che cruer 
allowing an appoal and fPaixin, the time of Filing the bond or 
the bill of oxoeptions, line any other order, may be exe 
tended if tne extersion ia applied for Guring, the tern of 
court at which the order is granted,” And in conductors’ 
#enelit Asoaciation v. Levunard, 166 1121: 154, it is uaid: 


*"he court had the power, at any time curing the tera, to 
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make a further extension of tise, * * und while no such 
order wags made, the certificute was filed during the term 
while tne court retained jurisdiction of the mutter, * * 4% 

The order extending, tne tine to file the cere 
tificate of evidence was at the June term, whiiec the decree 
wae entered and tae terms of the apy cal settled at tae 
April term of tne court. 

The motion to atrike the certiiicate of evie 
dence fros the record iv allowed and the appeal is dise 


missed, 
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SIDNHY S. DAVID, J 
Defendant in Zrror, A 
f ERROR TO 


vs. ; MUNICIPAL COURT 
OF CHICAGO, 


MARK MAY, WALTSR &. HART and 
THOMAS W. THOMPSON, ; 


saa als 5 in sta 5 1 9 5 if A. 5 4A 9 


STATEMANT oF Tits CASE. On February 11, 1914, 
Sidney S. David, plaintiff, comuenced an action of the fourth 
class in the Municipal Court of Chicago ageinst Mark May, Walter 
. Hart and Thomes W. Thompson, defendants.) In plaintiff's 
amended statement of claim it is alleged that 


"Plaintiff's claim is to recover from the defendants, 
jointly and severally, the sum of $250, with interest 
thereon from April 19, 1913, due and owing to the plaintiff 
by the defendants and converted by them and each of them to 
their om use; that defendants procured from the plaintiff 
the sum of $250 upon the representation and condition that 
they were forming a bank to be known as the Public Trust 
& savings Bank, and that said defendants have failed to 
and have not organized said bank and have abandoned anid 
project; that plaintiff has demanded fpom the defendants 
the return of said $250 * * and that they and each of them 
have failed, neglected and refuse to return said money; 
that defendants fraudulently and falsely represented to 
Plaintiff that the organization of said bank would te 
completed not later than July 1, 1915, and wuld issue 
stock therein to the plaintif*, which they have failed, 
neglected and refuse to do." 


The defendant May, was defaulted for failure to file 
an affidavit of mcrits. The other defendants, l'art and 
Thompson, filed separate affidavits of merits denying the 
allegations of plaintiff's statement of claim and cenying 
Joint liability. }the cause was tried before s jury and a 
verdict was returned finding all of the defendants "guilty 
of having maliciously, wilfully and intentionally, and with 
intent to injure and defraud the plaintiff, converted to 
defendants! own use the property of the plaintiff, to-wit, 


$250, lawful money of the United states of America," and 
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assessing plaintiff's damages st the sum of §250. Judgment 
was entered on the verdict against ali of the defendants. 

~{ Upon the trial plaintiff testified that on April 
19, 1915, he received a call from the defendant Mark May; that 
May stated that he, in connection with Hart and Thompson, was 
orgenizing & bank to be called the Public Trust & Savings Bank 
and to be located in the Hearst Building, Chicago; that it was 
to be organized and ready for business by July 1, 19135, and 
that he desired plaintiff to buy certain shares of stock in 
the bank; that he (plaintiff) thereupon purchased 20 shares 
of said stock and signed and delivered to Way his check for 
$250, the same being a 10% payment on said shares, and that he 
at the same time received from May a written receipt. The 
check and receipt were admitted in evidence. ‘The check, dated 
April 19, 1913, and drawn on the Northwest “tate Bank and mde 
payable to the "Public Trust & Savings Bank," was endorsed 
"Public frust & »avings Benk Organization, Mark May, Thomes ¥. 
Thompson, 4. «. tiart" and also “Lincoln State Bank," and was 
paid by said Northwest State Bank and returned, canceled, to 
plaintiff. It does not appear from the evidence that the 
endoregemen® thereon of the defendants, Thompson and Hart, were 
in their handwriting. ‘fhe said receipt was also dated April 
19, 1913, was signed by the defendant May "Mark May, We He 
Mart, Thomes \. Thompson, Commissioners, by Mark May," and was 
as follows: “Received of sidney S. David $250, being partial 
paymmt for 20 shares of the capital stock of Public Trust & 
Savings Bank. Certificate of stock will be issued to the 
legal holder hereof when the Capital is fully paid in, upon 
surrender of this interim receipt to the Comrissioners named 
hereon." Plaintiff further testified that he never received 
any shares of stock in the Public Trust & -avings Henk, that 


no shares were ever tendered to him by anyone and that the 
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money, 80 paid out, was never returned to him; thet ebout 
July 15, 1915, he telephoned the defendant May inquiring why 
the bank had not »een organized and why he hed not received 
the Shares of stock for which he hed subseribed, that May 
answered thot he hed had trouble in raising the necessary 
capital end had been delayed, and thet plaintiff replied that 
if the organization was not completed by August 1, 1913, his 
money must be returned to him; that he (plaintiff) never had 
any conversations or business transactions with either Thompson 
or Hart, and that no representations of any kind were ever made 
to him by either Thompson or Hart. &. J. Roepke, chief clerk 
of the Lincoln ~tate Pan and a witness for plaintiff, testified 
that said bank had an account with the “bubtlic Trust & Savings 
Bank, Mark May, Yalter !\, Hart and *homas “%. Tnompson"; that 
he {Roepke) mew Mark May only; that moneys hed been deposited 
by said May to the credit of said account; that the account 
was still open; that certain monvys had been withdrawn from 
said account by means of checks signed by the defendants, as 
commissioners, and that there was in seid account the num of 
$62.50 to the credit of said defendants. Two checks were 
identified by the witness as having been dram on said account 
and paid, and were admitted in evidence. One check was for 
$625, dated June 27, 191%, and the other check was for $25, 
dated July 3, 1913. ‘hey were signed "Public Trust & davings 
Bank, Comnissioners, Mark May, Walter @. Hart, Thomas W. 
Thompson." 

The defencant May dic not testify. The defendants 
Hart and Thompson testified thot they, together with the dee 
fendant May, acted as comrissioners in the orgenization of 
the Public Trust & Savings Bank, which orgsenisation had not 
yet been completed; that no stock had been issued to anyone; 


that they (Hart and Thompson) joined with May at his request 
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in signing the checks above mentioned and other checks, but 
that they could not tell definitely for what specific purposes 
certain of the funds so deposited in said Lincoln -tate Bank 
had been disbursed as they depended largely on May to attend 
to the disbursements; and that they never received or used for 
their owm benefit any of the moneys so deposited or collected 
on plaintiff's subscription to said stock, 

The aefendants Hart and Thompson sought to introduce 
in evidence a document signed by the plaintiff at the time he 
delivered to May his check for £50, but the court refused to 
admit the same in evidence and an exception wis taken. ‘The 
document is as follcews; 

PIN THE ORGANIZATION OF THD PUBLIC TRUST & SAVINGS 
BANK OF CHICAGO. 

I desire to become « stockholder in the PUBLIC TRUST 
AND SAVINGS BANK QF CHICACO to be orgsnized under an Act of 
the State of Iliinois ‘concerning Corpore tions with Sanking 
powers! with a cavital stock of Three Nundred Thoveand Dole 
lars (%500,000) and a surplus fund of Sixty Thousand Dollars 
(860,000). 

I hereby subscribe for Twenty (20) sheres of the 
Capital Stock of the seid Public Trust and Savings Rank of 
Chicago, at One Hundred and Twenty-five Dollars each and 
acree to pay for same as follows: (10%) to accompany this 
subscription and the balance on or before demand is made by 


the Directors to be elected by the subscribers. 


It is understood and agreed that the sum of ($5.00) 
share of the above number of shares herein subscribed for 


See SASS SE SCRE SE 


8 to be used to defray organization fees end expenses. 
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icago, April 19, 1915. 
(Signed) SIDNSY A. DAVID." 
The defendants Hart and Thompson also sought to 

introduce in evidence an agreement made by the defendant May 

for a lease of certain premises, to be used by the ban«x when 
finally organized, and to show the expenditure of certain moneys 
in order to secure ‘aid lease, but the court would not allow 

said agreement to be introduced or said expenditures to be shown, 


and defendants excepted, The court also declined to permit 


igi 


' ulead ‘todte iin bonds nam eves: -etoe io ant aniaghe mb 
spancen i isew. 3 a “Gs Ylediniteh thes Jon bdwes yott Saas . 
ooaht biss ab badhvoqet os asuut off Lo sisetes 
bnette eg Yok nO YL: "i £ be beat 2 B yont sa beetudeih seed pad 
10 v tO yoyo avon Yodd Saale Dew et nome wiudadh sit ot 
ad ees sageh of oysnom ev? to yu ¢htened owe tiles 
eoudu hsaa od a9 Leyes neudye ariatentela a0 

pstibeis 2 of sheen Ua Ee ont bn eyed atnabinnses exit 


sa euee ext? < Stisakbele aah Vio Sug .e sSnoemuoab o eonebive ad 
2 Boat'tet Gaiuos vag dod hs. sme " dove a yew of hoteviieh 
9 - ODS caw odde 2080 ts bis Ssenen hve ek emake ond siake 

“rewol£o? es ak. sroaui0 ob 


SUNLVA- Pout OL ant 8 Hot i, diet = ae 





OD, OL ® ty ARE 


PaUhT hues sae ok ae hkoOde atse encooad at etkesd I 

to to. an Toho Bostasvie of of OOSDFa IO AMA COUT VA ALMA 

mObias isiv encifaicezot ouismioowgo'. aloniil!l to o¢atse ond. 

“fod freind? Ssahaull sotr? to abvete Leztidgas s At iw. lerowsy.- 

eiallot bavewed? ydxku to brawl nudge ii b sms - 00,0089) eus£os \ 
. (000 088 ft 


end? to saiane: (98) ee sow? ot odivasdye ydoved. I 
Yo anes eanivn: baa taut? obbous bise ous ae an ata tathqaa 
O6ne dsse eialiet aviley neues Dit bower! og. ga. oaa8 Die 
Bids enagnosoe ss (630) awollot #5 atte at nae ot 99T38 
Wd sium "i baers> of tod "9 wo oonraled edt bem -rtoktahtoadyat. > 
sOucdiucudus silt to botoels ed el etosog xd. mre 





Me 


: koe hooteyabas pt zi .: <a oe 
) wo cntsaat avads ent to om a 
‘I ae 


iO Yavies _o3 beau od 





,8H0L UE atagh Lopson Hd 


M tel @, cf, VRID. wy ) : 


a2. 3 Chas eG uA Tw to ade 1939 ‘out? . 
Yat Jai ha OMS YS spas PALM STG A sosnobive nd soubortas 
fede Afiau Oe oS BOR yd as aoa luntg ated soo ww genet a 102 
*\pnow aiasivo to cistibesys ols wore od nwa .bendimagyto vila? 
wolla jon Sivew Jvuen 13 vad suse dtu. oxwowa (08 tobr0 at 
emote od of eocuntidbmwaes. bkan 10 be: whort snd as ot 






[ eee | 6 oe & Bi a CO x Ch Ae tee 6 


o5= 


defendants to show for what purpose the checks for 9625 and 
$25, previ‘usly referred to, were drawn, and defcndrcnts excepted. 
—h 


MR. PHESTDING JULTIC2 GHIDLAY DELIVERED 105 OPINION OF “HE COURT, 


Inasmuch as we have reached the conclusion that the 
judgment should be reversed and the cause remanded for a new 
triaiwe decom it unnecessary to discuss all the points urged 
by counsel for defendants 2.3 grounds for a reversal of the 
judgment. 

One of the points urged is that the trial court erred 
in refusing to admit certain evidence offered on behalf of the 
defendants, viz, in refusing to admit the document siened by the 
plaintiff on ipei 19, 1915, at the time he gave his check for 
$250 to the defendant May, and in refusing to admit evidence 
tending to show the disbursenent of certain moneys for expenses 
in the organization of the bank. Frem said document it appears 
thet vlaintiff was depirous of becoming e stockholder in the 
Public Trust and -evings Benk "to be organized” with a capital 
steck of 5300,0C0 and e surplus fund of 360,000; that plaintiff 
subscribed for 20 shores of said stock et the price of %1°5 each 
(32,500 in all); that plaintiff agreed to vay 10% of his 
subscription ($250) at once, and the balance on or before demand 
made by the directors; and that plaintiff in making said 10% 
payment on his subscription "“understeod and agreed" that the sum 
of $5 a share on said 20 shares (or $100) "is to be used to 
defray organization fees and exvenses,* The evidence disclosed 
that at the time plaintiff paid $250 on nis subscrintion and 
maie said agreement the defendants May, Hart and ‘\hompson were 
acting as commissioners in the organiazntion of said bank, and 
that st the time of the commencement of plaintiff's tort action, 
February 11, 1914, said bank had not been organized. Plaintiff 


alleged in his statement of claim that the defendants had 
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converted said sum of $250 to their own use, which sum they 

and cach of them had refused uvon demand to return to plaintiff, 
and further alleged in substance th t the defendents fraudulently 
and falsely represented to plaintiff that the organizxtion of 
the bark would tbe completed and steck issued to plaintiff not 
later than July 1, 1915, but that the defendents hod failed to 
orgenize said bank and had failed to issue said etock. The 
defendents Hart and Thompgon in their affidavits of merits denied 
thet they had convertec said $250, or any pert thereof, to 

their own use, and the evidence doer not disclose that any 
portion thereof was ever used by them for their own personal 
benefit. Plaintiff testified that he never hed any conversations 
with Hart or thompson and that neither Hart nor Thompson ever 
maie any representations of any Kind to him, and while it 
avnenrs from plaintiff's testimony that he demanded of May the 
return of said 3250 if the organization of the bank was not 
completed by August 1, 1915, it does not appear thit any demand 
for the return of said $250 was made, prior to the commencement 
of the suit, voon the defendants Hart and Thompson, or either of 
them, After careful considerstion of all the evidence we are of 
the cpinion that the trial court committed error prejudicial to 
the defendanta in not admitting seid document, signed by the 
plaintiff and dated April 19, 1915, and in not admitting other 
evidence offered by defendants tending te show the disbursement 
of certain moneys for organizniion expenses. je think that the 
document showed en agreement on the part of plaintiff to allow 
the defendants to use the portion mentioned of piaintiff's 
subscription in defraying organization expenses, and also tended 
to whow, in connection with other evidence offered, that 
defendants were not liable to plaintiff in any form of action 

to the amount of the judgment rendered against them. In 10 

Cyc. 265 it is said: “A person who hss psid money for shares in 


a company which never comes into existence * * has paid it on 
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a consideration which has failed, and he may recevcr it back 
in an action at lew ss 80 much money And and received te his 
use, umless it can be shown that he has consanted to or has 
acquiesced in the application of the money which those into 
whose hands it has come have made o7 it.” 

Tne judgment of the Municival Court is reverse? and 


the cause remanded, 
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J. Ae SVENSON, f 
Defendant in srrory. 
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é MUNICIPAL COURT 
GHORGS C. STANM, HENRY STAFYORD OF CHICAGO, 
and NILS A, SUNDHOLE, 


Plaintiffs in ; a | 9 5 | ; A ; 5 5 4 
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MR. PRESIDING JuSstIc# GRISLEY DELIVERED THE OPINION OF THE COURT. 


It is sought by this writ of error to reverse a 
judgment of the Municipel Court for 5550, entered July 1, 1914, 
in favor of J. A. Swenson, pleintiff, and against George C. 
Stamm, Henry Stafford and Nils 4. Sundholm, defendants. 

The action was commenced April 6, 1914, against 
George ©. Stamm, Hdith M. Stamm, Henry ‘tafford and May Stafford. 
In his statement of claim plaintiff alleged that his claim was 
for $550, and was “for balance owing on fifteen (15) flights 
of main stairs placed in building at No. 912-932 Airdrie Place, 
Chicago." An authorised agent of the four original defendants 
filed an affidavit of merits in their behalf in which i* was 
denied that any balance on ssid stairs was due to plaintiff from 
them or any one of them. On May 27, 1914, on motion of plain- 
tiff, the court ordered that ail records, pupers and proceedings 
be amended by making “Carl A. Rydquist and Nils A. Sundholn, 
doing business as iydquist & Sundholm, coedefendants herein." 
Subsequently both Rydquist and Sundholm were duly served with 
process and each entered a separate appearance, [Kydquist filed 
an affidavit of merits in which he denied owing any sum of 
money to plaintiff, and alleged that he had never purchesed 


any steirs from plaintiff, that he hod not been a partner with 
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Sundholm since seme time in May, 1913, and that pleintiff hed 
had notice that Was not a pertner with Sundholm when he 
(plaintiff) sold the stairs in question te Sundholm. On June 
15, 1914, Sundholm was defaulted for failure to file a 
affidavit of merits. At the commencoment of the trial, July 
1, 1914, which was before the court without a jury, plaintiff 
voluntarily dismissed the suit as to defendant 'tydquist; and 
during the trial the court dismissed the suit as to the 
defendants Mdith UM. Stamm and May Stafford, 

At the eonelusion of ali the evidence the defendants, 
Getree °C. Stamm and Henry Stafford, moved that ths court 
dismiss tha suit as to them, which moticn the court overruled 
and said defendants exeapted, fhe enurt thereupon found the 
issues against the defendants pies, Geren and Fils aA. 
sundholm and assessed plaintiff's damegee at the sum of 3550, 
and, after overruling motions for a new trial end in arrest 
of jucgment, entered judgment on the finding ageinst said 
three defendants. 

—™ The evidence disclosed in substence the follewing 
facts: ‘The premises and building et Nos, 912-952 Airdrie 
Place, Chicage, were in Mny, 1913, owned by the four defendants, 
George ©. Stamm and Henry itefford and their respective wives, 
and they continued to be the owners up to the time of the 
trial. The defendante George C. Stamm and Henry otafford were 
partners, and they entered inte a contract fer the erectio of 
a building upm said premises with the Rydquist &@ Sundholm 
Company, which wis then @ partnership, composed of Carl A. 
Rydquiat and Nils Ae cuntholm. Cn Yay 16, 1913, after the 
making of the original contract, plaintiff, whe was in the 
business of manufacturing stairs, entered inte a sub-contract 
in writing with said Rydquist % Sundholm Company, wherein he 


agreed to furnish and set up in said building 15 flighis of 
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main stairs, according to certain plans and specifications, 

for the sum of $1150. A few days after the signing of suid 
sub-contract plaintiff informed Henry itafford that he had 
made such contract, that he did not think ssid company was 
financially responsible and that he was not satisfied to go 
ahead with the contract, According to plaintiff's testimony 
~tafford replied: "I am going to superintend the job myself, 
You go ehead and do the work. I will take care of you. JI 
will see that your money is paid.” About June 1, 1913, accord- 
ing to the testimony of two sons of plaintiff, after the stairs 
were ready for delivery, Stafford called at plaintiff's place 
of business to insvect the stairs, and upon one of the sons 
expressing doubt as to the financial responsibility of suid 
tydquist * Sundholm Company, Stafford seid, "Your money will be 
taken care of. 1 will hold out your money, and see that it is 
paid to you." Gtafferd denied that he ever told plaintiff or 
any of his representatives that he would personally guarantee 
plaintiff's account for the stairs or would "hold out" any 
money therefor, About July 24, 1914, after the steirs had been 
delivered ut the building, one of plaintiff's sons calicd on 
stafford and asked for «a payment on account. According to the 
son's testimony, ~tafford said that he should "get an order 
from the Rydquist & Sundholm Company," and thet the most he 
(utafford) could pay at thet time was 9600. The witness 
procured such an order and the same was introduced in evidence. 
It is dated July 24, 1913, is signed "Rydcuist & oundholm Co., 
Xe Ae SGundholm," and is addressed to “Stafford &  tamm." In 
the body of the order sre the words, "Please pay to the order 
of Jos. Svensson the sum of $600 and charge to my account." 
Below the signature are the words: "Paid $690. Je A. sVvenson, 
by Brick Svensen." After the work of setting up the stairs in 


the building had be@m fully completed, one of the sona of 
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plaintiff again called on stafford and asked for the balance 
due, 3556, on plaintiff's work, sand Stafford said that the 
work was satisfactory and suggested that said son call upon 
Stamm relative to Stamm and otafford and their respective 
w.ves giving to plaintiff a note for said balance. said son 
thereupon called upon Stamm and presented him with an order 
for $550 from Kydquist & Sundholm Company, and asked for 
payment. ome conversation was had regarding Stamm and Staffom 
and their wives giving plaintiff a note for said balance, and 
Stamm finally said that he wuld later advise plaintiff as to 
‘what they would do. Wo note was ever given piaintiff. ube 
sequently plaintiff served sub-contractor's notices of a 
mechanic's lien, dated October 20, 1913, on lienry and May 
Stafferd (whether served on the Stamms does not appear), 
claiming a lien on said premises and building for the material 
and labor for conetructing said stairs, and that there was due 
plaintiff “*on the 25rd day of August, 1915," the sum of $550 
therefor. A certified copy of the records and proceedings in 
a certain gamishment suit in taid Municipal Court, case No. 
280,299, wes introduced in evidence. It therein appeared that 
on April 20, 1914 (after the present suit was comsenced), the 
Columbia cabinet Company, en Iliinois corporation, recovered a 
judgment in said court ror j1,007 against "Nils a. Sundholm 
and Ca¥Fl A. ‘ydquist, doing business as Rydquistecoundholm 
Company"; that a garnishee summons was issued for said Henry 
Stafford ond George C. Stamm, and others; thut on May 14, 1914, 
Said Stafford and Stamm, as garnishees,filed a joint anawer, 
verified by offidavit, in wich they admitted having in their 
po session money, to the amount of $556.50, due and owing said 
RydquisteSundholm Company, for balance under a certain contract 
for the erectim of a certain building, wich amount was subject 


to the order of the court, and ai ieged that said money was 
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Gaimed by “J. Ae SVenson,® and others (naming them), and 
asked that said adverse claimants appenr, ete.; that sub- 
sequently plaintiff entered his appeurance in seid garnishment 
suit; and that on Nay 27, 1914 (before the judgment in the 
present suit was entored), the cmrt edjudced that “judgment 
be entered on tne finding as to the claim of the Columbia 
Cabinet Company, to the fund in the hands of the garnishees, 
ead thot the right thereto is in the Celumbia Yabinet Commany. 
In view of the evidence in the case, we think that 
thie trial court erred in entering & joint judgement for $550 
against the three def mdanits, George C. Stamm, Nenry »tafford 
and Wile A. Sumadholm. hile there is evidence tending to show 
tnat the defencant Henry »tafford, prier to the furniching of 
the stairs to the building by plaintiff, verbally promised 
piaintifi thai he, personally, would pey for said stairs, the 
making of such & promise is denied vy statfora, and, even if 
he made it, the evidence does not disciose gufficient fucts 
showin, that thie prom@isze was binding on Stan bo 65 U6 make 
him jointly iiable wath Staerford, Neather does the evidence, 
dn cur opinion, discliese sufiticiens Tacts showing thet the 
defendunt Hiis 2. Sundheolin was jointly liavie vith Loth 
otaufforda aud Otamm., And there is nothing im plaintitt's 
wlavement ef ciaim indicating that pladitifl, as a sub-con- 
tracter, wes seeking to obtain a judgment against the omers 


of the Sudlding aid the original contractors, jointiy, under 


\ “section 23 ef the Mechanic's Lien Act, and the proof does not 


disclose that pluintlit®’ is mtitied to a mechanic's iiea in 
the ous of $550. Furthermore, the judgnent is not aguinst all 
the owners and both original contractors, 

The Judgment of the Municipal Court is reversed and 
the cause remanded. 


REVERSED AND RBMAIDED. 
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THOMAS MAC LAGAN, f 
Appellee, 2 
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WG. ; CIRCUIT COURT, 
f COOK COUNTY. 
CHICAGO PELAPHONE COMPAKY, ee ae ey es 
Appellen OF | 9 
si f 1 Py WD i eise J 5" 
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STATSMuNf OF THY CASK, This is an appeal from a 


judgment for %7,000 rendered in the Circuit Court of Cook 
County, April 25, 1914, in favor of ‘howas Mac Lagen, plain- 
tiff, and against the Chicago Telephone Company, defendant, 
in en action for damages for personal injuries. ‘The accident 
-heppened about noon on Varch 3, 1910, Plaintiff, an employe 
of defendant, fell from a telephone pole te the ground and 
suffered severe injuries. 

The declaration as originally filed consisted of two 
coumts. During the trial the plaintiff voluntarily dismissed 
the second count. It was alleged in the first count in sube 
stance that on March 3, 1910, the defendant was possessed of 
certain telephone poles which it had erected in various streets 
and alleys in the city of Chicago and upon which were divers 
arms, breckets and braces; thet one of said poles was in the 
alley extending south from Yaveland avenue and near Herndon 
streets; that plaintiff was a servant of defendant as a repair 
man and was working upon said pole and around a certain one of 
its arms and certain braces and brackets atteched thereto; 
that defendant had negligently kept and maintained one of 
the foot braces in a defective state of repuir, in that "the 
said brace was loose, and the bolts, nuts and threads on the 
Same were old, rusty, deeayed and loose and insufficient"; 


that defendant well kmew, or in the exercise of ordinary 
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care might have mown, of said condition and that the 
"plaintiff did not lkmow of the condition of said appliances 
as aforesaid, and did not have equal means with the defendant 
of knowing of said condition, and did not know of or appreciate 
the danger of working at or about said apvliances in said 
condition"; that, while plaintiff with all due care was ene 
deavoring to repair a certain wire near said apvliances and 
at a heicht of about 25 foet from the ground and had placed 
one of his feet upen said brace, and in consequence of the 
said negligence of the defendant, "the said brace came loose 
snd the plaintiff wes thereby then and there caused to fall 
from the said pole and brace to and upon the ground," and was 
severely injured, ete. 

The evidence era ae substance the following 
fucts: At the time of the accident plaintiff was about 26 
years of age and was employed by defendant as a telephone 
repairman in the Lake View district. He was also called a 
"combination repairman,’ a “trouble shooter" or "trouble 
chaser." He had been employed by defendant for avout 6 years. 
He first worked for the defendant uring the year 1901, engaged 
in placing telephone incteamente and wires inside of subscribers! 
premises, Jie then left defendant's employ and successively 
worked for two other concerns installing switchboards in 
telephone exchanges. Jor about 6 months he was in charge of 
the office of a telephone company in Indiana, taking care of 
the switchboard. In 1905 he returned to defendant's employ as 
an installer of telephones, hhortly thereafter he began working 
as a repairman, or “trouble chaser," and continued in this 
capacity for about 5 years up to the time of the uccident. 
Intermittently and for short periods of time he worked inside 


the Lake View office as a tester and making rcpairs in the 


office. His work as a repair man consisted in examining and 
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meking repairs to all kinds of telephone equipment, including 
telephone instruments, and the wires end appliances connected 
therewith, and polee, crorsearms, buck arms, pins end cable 
boxes. For about «a year prior to tke accident he at various 
timee elso acted es a special inspector. This work was of 

the same cheracter os that of e "trouble chaser," except that 
it required more careful attention. He was given this work 
beceuse of his superior quelificeations. <A repairman gen rally 
worked sione, If the situation wea such thst one man could 
not hendle it he notified the office either by televhone or 
by mailing a written recommendation as to the repairs needed 
on blanke furnished by the company in book form and carried 

by nim. His duties necessarily required the freauent climbing 
of telenhone poles, and for this purpose he always carried a 
pair of spurs. Plaintiff testified he commenced to do "pole 
work" in 1906, anc from that time on he climbed poles whenever 
it became necessery for him to do so in the course of his 
search for trouble. cfendent hed three departments of work - 
the construction department, the installation department and 
the maintenance department. ‘The construction department had 
charge of the building of the outside plant from the exchange 
to all subscribers’ premises, the putting up of voles, conduits, 
wires, ete. That department aiso had charge of the heavy 
repair work, i. @., work which required ganz organizotion 
ratner than an individual to take care of it. The installation 
department installed the telephones in the premises of a 
subscriber. The maintenance department, in which plaintiff 
wa omployed, was responsible for the clearing of all trouble 
and all defects in the plant that affected the service, such 
as switchboard trouble, instrument trouble, cable trouble, or 
line trouble. Plaintiff testified that his work “involved a 


particularly esreful inspection of the line and the instru ment 


and everything connected with it; * * it also involved pole 
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Climbing; * * it was part of my work to go out and find what 
was the nature of the trouble." It was also disclosed by 
the evidence that the combinution repairmen were directed to 
report all difficulties and defects and to make inspection 
of the poles ond lines, and that defendant had no general 
system of inspection of the poles, lines, crogssearms, braces, 
etc., other than that made by the repairmen ad construction 
Mens 

On the morning of the accident plaintiff was sent 
to the residence of a subscriber, at No. 3627 North Herndon 
strect, to ascertain the cause of a “can't be heard" complaint 
‘ Pecentiy received. Finding that the difficulty was not in the 
telephone or in the wires on the subscriber's premises, plain- 
tiff found it necessary to climb several polcs in the alley, 
running north and south, in the rear of ssid premises. He 
climbed a pole, referred to as “pole No. 1," north of the 
"junction" pole, and ascertained that the trouble was to the 
north. iie then approacned “pole No. 2,"% north of said junction 
pole, ana climbed up the south side of the pole from which he 
afterwards fell. This pole was about 30 feet high, and carried 
certain equipment both of the defendant and the Commonwealth 
Bdison Company. The latter company's wires were strung on a 
crossearm near the top of the pole. come distance lower were 
the wires of defendant, suspended on another arm, known as the 
“alley arm,” which was about 18 feet from the ground. This arm 
was of wood and extended ..t right angles to the pole out over 
the alley way. It was about 8 feet long, 4 inches across and 
5 inches through, and was set into the pole in what is called a 
“gain,” i. @., a flat surface cut in the pole, and was fastened 
to the pole by means of a long bolt running through the pole 
and secured by a nut. The outer end of the pole was supported 
by a galvanized iron bar, called a “knee brace," about 8 feet 


long. The lower end of this brace was securely fastened to 
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the pole by large screws. ‘The upper end wes attached to the 
arm by means of a bolt, running through the brace and arm 
and, normally, firmly secured by a nut. About midway on the 
brace was a projection or step, where an employe working upon 
the pole might put one of his feet and rest his weight. There 
were from 6 to 10 telephone line wires running north and south 
in the alley. ‘hese were attached to pins, covered by glass 
insulators, on the top of the allsy arm, A short distance 
above this arm was another similar arm, called the “buck-earnm," 
attached to the pole, from which arm "drop wires" extended te 
the subscribers' residences in the immediate vicinity. The 
buckearm was placed at right angles to the alley arm for the 
purpose of keeping the drop wires the necessary distance apart. 
Running along the under side of the aley arm were several 
flexible wires, cnlled “jumper wires" or “jumpers.” These 
connected the main telephone wires, running north and south and 
attached to the alley arm, with the drop wires attached to the 
buckearm ond running therefrom to the subscribers’ premises, 
Just east of the buck arm and about one foot above the alley 
arm ws a cable box, in which were num:rous small wires 
arranged upon a rack ao as to be easy of access, As to what 
he did just prior to the accident end how the accident happened, 
Plaintiff testified in part as fiddlows: 
"I went up the pole. * * There was a cable box on 

the pole. * * I made a test from the box to get a line 

on the jumper, that line that this was working on. That 

was the first thing that aid. I reached that box from 

the south side of the pole. I was up to a point where 

my head and shoulders were even with the box, so I could 

look in the box. I opened the door of the box when I 

made the test. My feet were both on the pole, spurred 

into the pole. Up to this time I hed not come in contact 

with or touched this kee brace or this alley arm. I 

traced these jumpers dom from the wire which led to the 

line in trouble. * * In tracing jumpers you get hold 

of that one wire, and you have to follow that wire where 

it goes; it would be under cleats, and you would have to 

pull even between each cleat or at the end of the arm, 

back wherever it went. After I maie this test out of 

this box and began to trace the jumper, I then changed 

my position. I found it necessary to get out under the 


arm. I had to have my two hands free, because in pulling 
the jumper from one place to another I had to have both 
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hands free so I would be sure not to lose the wire. I 
spurred my left foot into the pole and placed my right 
foot agsinst the step in the middle of the knee brace, 
and stooped to a position so that I could see under the 
arm. * * The distance was somewhere around three feet 
from the step in the middle of the brace to the cross=- 
arm above. The distance between my spur where I stuck 
it into the pole and the bottom of the crossearm was 
about three feet. * * Up to the time i ussumed this 
position I had not noticed anything movable in connection 
with citner the “parts “or the arm of the pole. i had not 
had hold of the arm. After that I did nothing more than 
trace a line underneath the arm that runs in cleats, 
kmowmm as the jumper. * * I kept going further out on 

the arm to test it. * * I brought oressure to bear on 
the side of the brace where my right foot was and it gave 
way to the north, and, the spring jarring my left foot 
out of the pole and not having anything below to catch, 

I lost my balance and went over backwards off the pole. 

I couldn't tell you how much of a give or spring or 
movemen* there was, It seemed to get eway from me 
entirely, * * I lay unconscious for a little while, * * 
Before that movement came, I had not secon or noticed any- 
thing loose or moving in the knee brace or any pert of 
the pols or equipment there." 


On crosseexanination plaintiff further testified that 
his work as an outside repuirman required him to climo poles in 
order to repair burnt tuscs in the cabhe boxes, to shake out 
tangied wires, to lock out for tne clearance of wires and to 
trace jumpers. RKeferring to the work of tracing jumpers he 
testified; "In doing that If not only had to climb the pole, 
but sometimes i had to get out on the outer end of the crosse 
arm to reach the point where the wire in question was atteched, 
Ali these things were of fregucnt occurrence. 

One of plaintiff's witnesses, who examined the brace 
and alley am the day following the accident, testified to the 
effect that he found that the braca, where it wae connected 
with the alley arm, was loose, und that there was a play from 
oneehaif inch to an inch betwecn the brace and the arm because 
the nut on the bolt lacked that mech of being tumed up. There 
wai other testimony offered by psuaintif! to the effect that the 
through bolt fastening the alley arm to the pole wus loose and 
that the arm swayed to the north and south a iittle., The court, 
however, finally instructed the jury that, as the declaration 


did not charge that plaintiff's injury was causedby any in- 
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security in the fastening of said arm to the pole, plaintiff 
was not entitled to recover for injuries cuused by such ine 
security. The evidence offered by cefendant tendec to show 
that plaintiff's fail was caused by his slipping from the step 
on the brace because of the muddy condition of his shoes and 
because of the crouching position he took at the time without 
meking use of eithcr of his hands in supperting himself. The 
defendant also introduced testimony to the effect that after 
the accident and on the same day plaintiff stated to several 
persons that his fall was occasioned by his foot slipping 
owing to the mud on his shoes; that subsequently he stated to 
a representative of the defendant that the brece wes loose and 
the nut on the bolt which secured the broce to the elley arm was 
unscrewed; that uvon an examination then being made it was found 
that the espace of about eneshalf inch on the bolt between the 
arm and the nut was of a vrighter color than the rest of the 
bolt, thereby indicating thst seid nut had been recently une 
serewed, but that the pole and the equipment thereon was other 
wise in good condition, and that said brace, with no veight 
upon it, could be moved back and ferth about oneehalf inch at 
the plece wnere it was ettached to the arm, but thst when one 
was standing on the step in uaa middle of the brace it could 
‘not ve moved as the iren would not slide over the threads of 
the bolt. 
At the conclusion of plaintiff's cvidence and again 

at the close of ali the evidence the defendant moved for a 
directed verdict in its favor, but the motions were denied and 
the defendant excepted.»-The jury fowm: the defeniant guilty 
and assessed plaintiff's dameges at the sum of $7,000, upon 


which verdict the judgment appealed from was entered. 


MR. PRESIDING JUSTIC’ GRIDLZY DILIVERED THE CPINION OT TH COURT. 
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It is contended by counsel for defendant that the 
trial court erred in refusing to direct a virdect in defendant's 
favor and in entering judgment for plaintiff, upon the grounds 
that the evidence shows that plaintiff was guilty of cone 
tributory negligence and that he assumed the risk of the 
injuries he received. In the view we take of this case, after 
a careful examination of the somewhat voluminous record, it 
will not be necessary for us to consider the other points 
urged by counsel as reasons for a reversal of the judgment. 

In Goldie v. Werner, 151 I11. 551, 556, it is said: 
"The servant, in order to recover for defects in the appliances 
of the business, is called upon to establish three propositions: 
lst. That the appliance was defective; 2nd. That the master 
had notice thereof, or knowledge, or ought to have had; rd. 
That the servant did not know of the defect, and had not equal 
means of knowing with the master." This rule has been re- 
peatedly approved and is the well scttled law of this state. 
(Howe v. Medaris, 183 Ill. 283, 290; Armour v. Brazeau, 191 
ILL, 117, 126.) And it has been decided that a telephone pole 
is an appliance for the support of the wires and thet to 
reach the wires a lineman uses the pole as he might a ladder 
or a scaffolding. (Britton v. Central Union Telephone Co., 

131 Fed. Rep. 844, 845.) It was charged in the one count 

upon which the case was tried that the brace, which supported 
the alley arm at its outer end, was defective and insecure, 
Assuming for the sake of the argument that when plaintiff 
climbed the pole this was so (concerning which the evidence 

is very conflicting), and further, assuming that the defendant, 
as charged in the count, should in the exercise of ordinary 
care have known of the defect (to support which material 
allegatim there is little, if any, evidence in the record), 


we are of the opinion that the evidence Clearly discloses that 
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Plaintiff had st least equal means with defoniant of mowing 
the condition of the brace and urm, He was an experienced 
repairman, or “trouble chaser," accustomed for over four 
years to climbing and working upon poles and crossearma,. He 
knew it was dangerous to support his weight upon an insecure 
brace or arm 18 feet from the ground. He testified in sube 
stance that he first sucported himself by having botn feet 
“spurred into the pole"; that when he changed his position, 
sourring his left foot into Lue pole and placing his right 
foot on the step in the middle of the bruce; that up to the 
time he took this second position he “had not noticed® that 
either the brace Or arn was movable, and hed not had hold of 
the arm; that in order to do the work ef tracing the "jumper 
wires” on the under gide of the arm he ausumed a crouching 
pend tion using neither hand te assist in his support; that 
suddenly there was a give or movement of the brace and he 
lost his balance end fells; and thet before the movement came 
he “had not seen or notiped anything loose or moving in the 
kmec-brace" or any part of the pole or equipment. If the 
accident happened because of the loose ecandition of the brace, 
as churged, at the point «here the brace was uttached to the 
arm, it doas not appear from vlaintiff's om testimony that 
he exercised due cure for his own safety before taking the 
position he says he was in at the time of the accident. He 
should heave "noticed" whether or not the brace and arm were 
in a secure ans safe condition, particularly as the work of 
tracing the jumper wires rejuired, as ho says, the free use of 
both hands. He had every opportunity of making the necessary 
observations and tests, In the langunge used by the court in 


Roberts v. Missouri & Kansas Telephone ©o., 166 Mo. 57), Su4, 





"he took absolutely no precautions for hie own exfety. His 
knowledge and means of knowing the condition of the crosse 


arm was not only equal but superior to the knowledge and means 
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of knowledge of its condition by the master. He was on the 
spot; the master was in town in the office." (See, also, 
Johnston v. Syrcause Lighting Co., 193 N. Y. 592; Goddard v. 


Interstate Telephone Co., 56 Wash. 536.) And we think that 





plaintiff in this case is not entitled to recover any sum of 
the defendant because of his contributory negligence. 

And we are of the opinion that under the facts in 
evidence the plaintiff must be held to have assumed the risk, 
(DeWrates v. Central Union Telephone Co., 245 Ill. 356, 361.) 
Counsel for plaintiff attempt to draw a distinction between a 
“lineman,” such as the plaintiff in the case last cited was, 
and such a “repairman” or "trouble chaser" as was plaintiff 
in the present case, but the distinction is not apparent to 
us. ‘The gist of the decision in the DeFrates case is, as we 
read it, that an experienced employe, who is required frequently 
in the course of his duties to climb poles and who is fully 
acquainted with the dangers incident to the work, is as well 
able to discover and guard against defects and dangers as 
separately employed inspectors would be, and that in the 
absence of a system of separate inspection, upon which the 
employe has a right toe rely and does rely, he assumes the risk 
of the defects and dangers which he might have dis¢overed hime 
self by reasonable inspection. Counsel for plaintift further 
contend that the cvidence shows that the defendant to the 
knowledge of plaintiff did maintain just such an independent 
system of inspection of the poles and equipment thereon. We 
cannot agree to this. e think the evidence shows just the 
contrary, and that all repeirmen or “trouble cha:ers," including 
plaintiff, knew that they must rely up n their own inspection 
of the poles and equipment thereon. In this connectim the 
following cases may becited: Peoria ilectric Co. v. Gallagher, 
68 Ill. App. 248; iwald v. Michigan Cent. Ne Con, 107 Ill. App. 


294, 296; Sias v. Consolidated Lighting Co., 73 Vt. 35, 38; 
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Roberts v. Missouri & Kenses Telephone Co., 166 Mo. 370; 3583; 
Consolidated Co. v. “hembers, 112 iid. 524, 354; Lymch v. 
Saginaw Valley fraction Co., 1535 Mich. 174, 177. In i'aylor v. 
Centratian Coai Co., 155 Ili. App. 324, 330, it is said: “Where 
the duty of inspection, us in this case, is imposed upon the 
employe and accepted by him, ond the duty of inspection is 
Simple and plisin, * * and the employe is clearly comp tent to 
make the inspection, the employer is clearly relieved from 
any duty to inspect, and consequently cannot be liable for a 
failure to make such inspection." 

For the reasons indicated the judgment of the Circuit 
Court of Cook County is reversed, 


REVURSEp, 


FINDINGS OF YACT,. we find as ultimate facts in 
this case that the plaintiff, Thomss MacLagan, assumed the 
risk of the injuries he received as incident to nis employment, 
and, further, that he was himself guilty of negligence which 


contributed to his injuries. 
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GWORGH F. HARDING,J® 


Appellant, APPEAL FROK 


SUPERICR COURT 
VBe 
cocK COUNTY. 
CHRISTOPHR BRAY, 


st cacti ) 195 T,A. S61 


WRe PRESIDING JUSTI & GRIDLEY DULIVURED THE CPINION OF THE COURT. 


On May 7, 1910, George }'. Harding, Jr., filed his 
bili of complaint against Christopher Bray, defendant, in the 
Superior Court of Cook County. The bill alieged, in substance, 
that on and prior to Jecember 1, 1902, complainant was and now 
is the owner in fee of certain vacant and unimproved premises 
(describing them) situate in Cook County, Illinois, and that 
during all of said period he has been and now is entitled to 
all the rents and income therefrom; that the defendant, 
wronyfully and fraudulently assuming to have the power so te 
do and without any rights in the same, has during all of the 
period subsequent to Decemver 1, 1902, leased said premises, 
without the knowledge or consent of complainant, to various 
parties unimown to complainant and for sums unknown to 
complsinant, and tias wrongfully collected and converted to 
his own use the various sums thus wrongfully obtained by him 
as rent for the same; that compiainant has been uneble, after 
diligent inquiry, to ascertain to whom the premises were 80 
leased by the defendant or the amount which cefendsent has 80 
wrongfully receivid and converted to his own use, but 
complainant believes and charges that defendant has received 
in the aggregate more than the sum of ‘1,900; that complainant 
believes and charges the fuct to be that defendant from the 


sums so wrongfully obtained by him has purchased certain other 
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premises (describing them) in said Cook County, which said 
other premises belong in equity to complainant, and that 
defendant has no otner property subject t> execution or 
attacament or gornishment, or out of which any decree entered 
herein in favor of complainant may be satisfied; and that 
coimplainant had no Mmowledge of said wrongful acts of the 
defendant prior to April 6, 1910, and that all rights of 

action of compluinant against defendant have been wrongfully 
and frauduleatiy concezxled from complainant by defendant. The 
bill prayed thst the defoncant might be required to answer the 
same (defeudentte outh to tze answer being waived), that 
defendunt aight be required to discover and set forth the 
Various parties to whom said first mentioned premises were 
leused by defendant, the time which each of the pnarties occupied 
the same, the amoumts received from said peties, and the dates 
of the var.ous payments therefor, that said defendant might be 
enjoined from selling, incumbering or otnerwise disposing of 
the premises 80 purchased by him, that a receiver thereof might 
be appointed, that an accounting mignt be taken in this vehalf 
by end under the direction ef tic court, and that defendant 
mizht be decreed to pay complainant whatever sums might appear 
to be Vomplainent, etc. 

To this bill the defendant on June 27, 1910, filed a 
general demurrer. On March 17, 1915, on motion of the solicitor 
for defendant, the court ordered that said demurrer be sustained 
and that leave be granted complainant “to amend his bill of come 
plaint within ten days er stand by his bill of complaint." On 
February 23, 1944, both parties appexring, the cmrt entered an 
order to the offect that, the court having previously sustained 
defendant's general demurrer to said bili, and complainant now 
electing to stand by his said bill as against said demurrer, 


"it is ordered that said bill of complaint be and the same is 


on ow 
“4 


blue doiaw yt Joo Blaa mk (mena unidiiséeb) soaimetg 
Jett Oxe ,ttionia mos of site rr ano kad Be uimer¢ neste 
go s0Ltirioxe °F Joepers ys ~oGgo ty Yansia on aad ‘Sneboe teb 
betetme agineh yas doisw 1 sao 10 o2 noone here og 16 tnomdosdds . 


Sait fies ~boitetiasu ad ‘aaa senda Lowes ‘to tovet wk nie tad 
eds to soe Lntenem bree te emne te! én bart J ronis tenes 
to adi her- fn Sunt bors ,OLGL (0 Leven os “obtg thabas'eel 
yiiutgnotw eed awa! tasbas les feuispe jonctalonns “to noftos 
eff) .saabneto! yd wrery sfencn an eS belesouon yids ao lu lust bis 
etd towers as Detivees od vigie oaesen tel oss said beyoag LLie 
feat ,(beviaw 2 wiked ‘contac a ed dz do ‘B15 nets deb) euse 
os Agxat goo bux reverskh oo baviupet oul vikgitin $ muat'ite teb 
stor genlasxe Lae £2 reat baete t biswe bso sve or soidcag abe Liew 
beiqusos usitiag eat Oo Jiszen inbie eacks nit etaahis ob US besasl 
esvab ot Sra ,eeis seg bia mort oevisoes si mc ow red ,wnes ostt 
od sreim cishieteo hice gar .totew aS elnemysy enostav ent do 
to unteoquth esiwtedto vo unistodamwons ,usrtitiea S100 bo fko ime 
Jnyim toetant tevicoet aden: ,oint vd aeustowwe sa Gewcimeng aadd 
Theted offe mi saint ad feagie ountcouesos as dard ,badnkegga of 
Joshm tsb ods ous ,jcco os + te soigoaakb add iwbos bas xd 
taey.s $b, 5m exure tevedmciy. i: “nteman tag ob beergeb ed tilytin 
soo, ,3 nanialemos o€ od 

BS boift ,“LOL . 92 sev oo teehee tiem cas Liid olay of 
TOsioifoe ais womeitom em (SLeL VL Meus at) 6. ateunsmeb Jaxenog 
benlaseve of ‘iatume!: shee jon’ hevebae guwoo eld , nub ie Ieb xo 
emoo Te {Lid aik busma ac" smomietuueo botnsegy ed evesl dadd bos 
) “.trtelemos 9 iii alt wo beats vo ayeh aed obgtéw dasale 
ag beistne gure etd oantineoye cokerog dood ,bLeL 68 xraumdet 
beniavete yLeuciverg wnavor $utco aiid , dutty Joe tte edt of tebto 
won Jnmninalqres bes ,iiid bhen of ves anh Lato atenebasteb 
eMeTiime > bine Jeniown aa Llid bhar ute ye be, odo gnbgegte 





-o- 


hereby dismissed at complainant's costs." To the entry 
of this order complainant objected and prayed and perfected 
this appeal. . 

Counsel for complainant contends that the bill 
is good on general demurrer and that the court erred in 
sustaining such a demurrer thereto and in dismissing the 
bill at complainant's costs. No brief has been filed in 
this court by the defendant. 

Ye are of the ovinion that’ the bill on cencral 
demurrer is sufficient to require an answer by the defendant, 
and thst the court erred in sustaining the ccmurrer and 
dismissing the bill. The order or decree of the Superior 
Court will be reversed and the cause remanded, 
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PRANK P. ILLSLEY, FS 
Appellee, j 
), Appeal from 
Circuit Court, 
VB. } Cook County. 
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PEERLESS MOTOR CAR COMPANY, 


J ~ Me rn a 
panna, 1 QO51.A. 3 Pe 2 
MR. PR®SIDING JUSTICE GRIDL#Y DELIVER"D THE OPINION OF THY COURT. 


On February 9, 1906, Frank P. Illsley, plaintiff, com- 
menced a suit in the Circuit Court of Cook County against the 
Peerless “otor Car Company, defendant, a corporation with prine 
Cipal office at Cleveland, Ohio, upon a written contract executed 
by the parties on October 10, 1903, to recover "commissions" on 
the sale of two automobiles manufactured by defendant. The 
first trial before a jury resulted in a verdict and judgment 
against defendant for $2,039, but on appeal to this court the 
judgment was reversed and the cause remanded, (Illsley v. Peer- 
less Motor Car Company, 177 111. App. 459.) By the terms. of said 
written contract plaintiff wae mede the “exclusive agent” of de= 
fendant until November 1, 1904, for the sale of its motor cars 
“in the territory included in State of Illinois north of a line 
drawn east and west through the City of Vandalia, Il1., to a line 
east and west located 125 miles north and east of Chicago, with a 
the exception of the City of Milwaukee, Wis., and State of lowa 
east of a line drawn north and south through Des oines." Plaine 
tiff, in consideration of his appointmmt as such agent, agreed, 
among other things, to do all.local advertising and conduct all 
local shows and exhibits at his own expense; to maintain proper 
salesrooms and repair and storage rooms at Chicago, Illinois; 


to carry in stock at all times at least one of the defendant's cars 
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for demonstrating purposes and cre or aore new cars for sale, 
together with reasonable supplies for repairs; and to order 
from defendant not leas than twenty-five, 4 cylinder, 24 h.p. 
cars, to be delivered at stated times during a period of eight 
months from the date of the contract. Plaintiff was to be 
allowed a discount of 20% from defendant's list prices, as 
fixed from time to time, on all cars purchased from defendant. 
Plaintiff further agreed to devote his best energies to the 
sale of defendant's products, to refer promptly to defendant 
all inquiries received from territory other than his own, and 
not to sell or deliver any of defendant's products in any 
territory other than his own except by defendant's permission 
in writing, and plaintiff further agreed that neither he nor 
anyone for him should sell defendant's products at a price less 


than the list price at the time of such sale. 


Plaintiff claimed that on January 19, 1904, while said 
contract was in force, defendant, either directly or through 
its agent at the city of \lilwaukee, accepted an order for the 
sale and delivery of one of its automobiles or cars to Frank K, 
Bull, residing at Racine, Wisconsin (within plaintiff's exclu- 
sive territory), at the list price of $6,445, including certain 
extras, and thet subsequently and while said contract was in 
force defendant sold and delivered said car to said Bull at 
said price at Milwaukee without plaintiff's consent; thet about 
December 1, 1903, while said contract was in force, defendant 
without plaintiff's consent sold at Chicago, Illinois (within 
plaintiff's said territory), another of its cars to A. C.Banker, 
residing in Chicago, for the price of $3,750; and that by reason 
of said two sales plaintiff became entitled to "commissions upon 
said sales of 20% of the sumpof money received for the same," 
which “commissions” defendant had refused to pay plaintiff. The 


award of the jury on the first trial, viz, $2,039, is 20% of the 
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aggregate amount of both of said sales, 


On the former appeal, thie court, on consideration of 
the evidence introduced at the first trial, decided in substance 
(1) that defendant, at least in making the sale to Bull, either 
directly or through its agent at Milwaukee, violated plaintiff's 
rights under the contract; and (2) that, while the right of 
plaintiff to recover nominal damages by reason of the breach by 
defendent of the contract was clearly established, there was no 
substantive evidence in the record to support a recovery of 20 
per cent. of the sale price of the cars as actual damages. In 
discussing the second point this court stated, in substance, 
that the contract contained no provision for the payment by dee 
fendant to plaintiff of "commissions" upon cars, but contemplated 
that every such sale made within the designated territory should 
be made by plaintiff, and that plaintiff's profits should be the 
difference between the price at which he purchased and the price 
at which he sold; that, in the absencé of proof of the existence 
of a uniform trade custom or usage, which emtered into the agrece 
ment, to the effect that plaintiff was entitled to certain com= 
mizsions upon all cars sold by defendant or its other agents 
within the designated territory, it was incumbent upon plaintiff, 
in order to entitle him to recover more than merely nominal dame 
ages, to prove that the sales in question could have been made 
by him if defendant or its agents had not made the same; and that 
the record did not contain any substantive proof of the evidence 
of such trade custom or usage, or any evidence tending to show 
that plaintiff had sustained actual damages by defendant's breach 


of the contract. 


After the reversal of the former judgment by this 
court and after the cause had been reedocketed in the Circuit 


Court, plaintiff, by leave of court, on March 11, 1914, filed an 
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additional count to his declaration, which was similar to the 
special count originally filed except that it eontained the fure 
ther allegation that "there existed in the automobile trade at 
the time when said contract was entered into a certain uniform 
trade custom ahd usage, which entered into the aforesaid agreee= 
ment, that an exclusive agent was entitled to comsaissions on all 
cars disposed of by the defendant either by itself or any other 
agent of the defendant within the territory in said contract 
described." To this additional count defendant filed a plea of 
the general issue, and two special pleas to the effect that the 
supposed cause of action did not accrue to the plaintiff (a) 
within 10 years or (b) within 5 years next before the filing of 
said additional count. ‘To these special pleas plaintiff filed 


general demurrers and the demurrers were sustained. a 


The second trial was had before a jury, resulting in 
a verdict, March 25, 1914, against defendant for $1,985, upon 
which verdict judgment was entered, and defendant prayed and 


perfected this appeal. 


We do not deem it necessary to pass upon the question 
whether or not, on the second trial, the evidence sufficiently 
showed the existence of a uniform trade custom or usage, which 
entered into the agreement, to the effect that plaintiff was en+- 
titled to commissions upon all cars sold by the defendant or its 
other agents within the designated territory. As we view it, 
the question is, under the c ntract and following the former dee 
cision of this court, did plaintiff on the second trial suffie 
ciently prove that he could have made the sales to Banker and 
Bull, or to either of them, if defendant or its agents had not 
made the same? In other words, was thereevid: nce tending to 
show that plaintiff had sustained actual damages by reason of 


defendant's breach of the contract in making said sales to 
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Banker and Bull or to either of them? 


~ As to the transaction with Benker, the evidence dise 
closed that he was the sales agent of defendant prior to the ap- 
pointment of plaintiff; that upon the termination of his agency 
Banker asserted a claim against defendant for damages because of 
his alleged wrongful dismissal and for a credit balance due him; 
and that thie claim was finally settled by the delivery to him 
by defendant of a car, the list price of which was $3,750. While 
it appears that plaintiff complained to defendant that the dee 
livery of a car to Banker would be detrimental to plaintiff's 
business, there is a sharp conflict in the evidence as to whether 
or not plaintiff did not finally assent to such delivery; end 
Plaintiff testified: "I did not canvass Mr. Banker or attempt 
to sekl him a car. I do not think I could have sold a car to 
Banker; # * * he was not a prospective customer in any way." In 
our opinion the evidence does not disclose that plaintiff suse 


tained any actual damages by reason of the Hanker transaction. 


The substantial facts regarding the Bull transaction 
are stated im the former opinion of this court. (177 Ill. App.at 
page 462) and need not here be repeated. On the second trial, 
however, certain letters passing between plaintiff and Bull were 
introduced in evidence which were not in evidence on the former 
trial. Fran these and other letters and from all the evidence 
introduced on the second trial relative to the Bull transaction 
we are of the opinion that there was sufficient evidence tending 
to show that plaintiff could (aa have made the sale of the car to 
Bull, at the price of $6,445, it defendant, either directly or 
through its Milwaukee agent, had not made the same, and to ware 
rant the finding of the jury thet plaintiff had sustained actual 
damages at the time of said sale, to the extent of 20 per cent. 


ef said price, by reason of defendant's breach of said written 
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contract. In this connection the following cases may be cited: 
Schiffman vy. Peerless Motor Car Go., 110 Puc. Rep. (Calif.Apn.) 


460; Sparks y. Reliable lotor Car Co., 85 Kan. 29; Sofield y. 
Jenkins Motor Co., 39 Se. Car. 419; Wier v. American Locomotive 














Co., 215 Mass. 303; Marshall v. Canadian Cordage Co., 160 Ill. 
App. 114. 


Under the evidence it is difficult to account for the 
amount of the verdict rendered by the jury, viz, $1,985, except 
on the theory tnat the jury did not allow plaintiff any damages 
On account of the Banker transaction, but did allow plaintiff 
as damages on account of the Bull transaction 20 per cent. on 
said price of $6,445, or the sum of $1,289, plus interest theree 
on from the date the car was dclivered to Bull and he paid said 
price, On this theory the verdict is slightly excessive. We 
think that the jury would be justified in allowing interest at 
the legal rate on said sum of $1,239 from said date. ( Sec. 2, 
Chap. 74, Hurd's ili. Statutes; A. B. Dick Co. y. Sherwood Co., 


157 Ill. 325, 338; Heissler vy. Stose, 131 Ill. 593, 397; Elgin, 


etc., Ry. Co. vy. Northwestern Bank, 165 Ill. App.35, 42; Thomp- 
son v. Frelinghuysen, 191 Il]. App. 204, 218.) Bull's written 





order for the car and certain extras at the price of $6,445 was 
dated January 19, 1904, and was addressed tc defendant at Clevee 
land, Ohio. It was therein provided that the car was to be 
shipped to Milwaukee at Bull's risk on or about April l, 1904, 
that Bull ws to pay 10 per cent. of said price at the time of 
giving the order, and that the balance was to be paid "on delivey 
of car." Bull testified that the car was delivered te him at 
Milwaukee "sometime in May, 1904," and that he paid the 
Milwaukee agent of the defendant for it. ‘The verdict was rene 
dered on March 25, 1914. Interest at the legal rate on said 
sum of $1,289 from Nilay 31, 1904, up to March 25, 1914, amounts 
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oe 
to $6352.83, which added to $1,239 makes the total sum of 
$1,921.83. ‘he verdict was $63.17 in excess of this total 


Sume 


Our comelusicn is that the judgment should be 
_ affirmed to the extent of $1,921.83. If, therefore, plaintiff 
files a remittitur in the sum of §63.17 within ten days the 
judgment of the Circuit Court will be affirmed for $1,921.83; 


Otherwise the judgment will be reversed and the cause remanded. 


AFFIRMED ON REMITTITUR. 
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A. & BOND and ©. J. BOND, 
coepartners, doing business 
under the name of IDSAL 
SPINNING Co., 


APPHAL PROM 
Appellees, MUNICIPAL COURT 


CF CHICAGQ, 


L9O5I1.A. 576 


vs. 


DUNTLEY MANUPACTURING COMPANY, 
a corpor: tion, 


rt ee ee ee ee ee ee 


Appellant. 


SPTATEMINT OF THe CASH. This is an appeal from a 
judgment of the Municipal Court of Chiecsgo for $2,428.83, 
rendered on June 5, 1914, in favor of appellees, plaintiffs 
in the trial court, against ap ssellant, defendant in the trial 
court. » ‘The action was one of the first class, in contract, 
commenced July 10, 1913. Plaintiffs were manufacturers of 
metal goods. In their statement of claim, which wes filed on 
the same day the suit was comvenced, plaintiffs alleged in 
Substance that their claim wes for certain "air washer parts" 
manufactured for, and sold and delivered to, <defendant on its 
order in November, 1911, and in January, 1912, amounting to 
$1,603.25, less a credit of $68 xliowed by agreement, makin, 
the net sum of $1,535.25; that they also claimed said sum of 
$1,555.25 by virtue of an accomt stated on April 6, 1912; 
that in addition to said sum of 91,535.25 they had the further 
Claim of $2,976, “for money due plaintiffs on air washer parts 
manufactured for defendant at its special reguest during the 
months of January, February and Harch, 1912," and the further 
claim of $127, "for money wiiich plaintiffs were compelled to 
lay out in moving end storing the last described cuahar parts 
after the same were completed and tendered to defendant but 


which defendant refused to accept when B80 tendered.* 
, ’ 
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ageregating $2,203, less certain cash credits aggregating 

$600, leaving a balance due of $1,605; that they firther 
Claimed interest at the rate of 57 on said sum of $1,555.25. 
from April 6, 1912, amounting to 596.58, and interest on said 
gum of 31,6035 less %127 from April 1, 1912, amounting to $94; 
and that their total claim ageinst defendant including interest 
was $5,328.83, 

The defendant filed an affidavit of merits in which 
it alleged in substance that a: to anid item of $1,535.25 the 
said air washer parts were not in accordance with the contract 
and specificitions covering the same, were wnolly unfit for the 
uses for which they were purchased by defendant, and had never 
been eccepted or used by defencant, and that no account had ever 
beon etated between the parties for eny amount; and that, as to 
said alleged other claim of $1,605, "a large port of said sir 
washer parts were never ordered from plaintiff by eny authorized 
officer or agent of the defendant,” aid as to such parts as 
may have been ordored the some wexe never delivered to the 
defendant, and that the orders therefor were canceled long 
before the complction of any work done on such parts or any 
money isid out by the plaintiffs, and that defendent was under 
no liability for any services performed or money laid out by 
plaintiffs in compicting the said orders which were so canceled 
by thedefendant. 

Prior to the filing of said affidavit of mertta the 
defendant moved thet the court dismiss said suit because 
Plaintiffs "have failed to file a declaration,” as required by 
paragraph 7 of section 28 of the Municipal Court Act. On the 
hearing of the motion it was stipulated th:t certain ruies, 
specifically relating to the prictice in first class cases, 
had been adopted by the judges of ssid Municipal Court and 
were in force st the time of and since the commoncement of 


the suit. The attorney for defendsnt objected to said rules 
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and to plaintiff's statement of claim filed in accordance 
therewith, upon the grounds (1) that caid rules do not conform 
to the provisions of paragraph 9 of sectim 28 of said Act in 
that they do not provide that the practics in eases of the first 
elass shall be the same as in the fourth class, but only that 
the pleadings shali be the same (!tule 14), ond (2) that the 
practice in first and fourth class cases differs in many respects, 
as shown by the rules, ond is not identical. The motim to 
dismiss the suit was denied and defendant wes ruled to file an 
affidavit of merits within 15 days, and was sranted leave to 
file a short bill of oxceptions within W days. “Subsequently, 
and within apt time ss extendod, the defendant Tiled its 
effidavit of moritsabeve mentioned ond also a short bill af 
oxceptions, 

The cause was tried before a jury. The foliowing 
facts in substance were disclosed by the evidence: In May, 
1931, pleintiffs commenced taking written orders from the 
Gefendant for parts for on sir washer device then being 
marketed by defendant. These orders specified thic kind, 
guentity anc price of the parte. To fill the orders piaintiffs 
purchased the necessary rev materials and commenced on the work 
of manufecture. One of the orders for 200 sets of certain 
parts was raised by one of the plaintiffs, ‘Ae *. Bond, from 200 
to 500 sets for the reason, as stated by him, thet the pure 
chosing agent of cefendant, B. L. Fergpson, had verbally 
directed the increase in the order. Ferguson denied thet he had 
evor authorized Bond to raise ssid order to 500 sets. Ane 
ether written order givon by defendont for 100 sets of certain 
parts was also raised to 20° sets by Pond, he claiming that he 
received verbal authority from the president of defendsnt so 
to do, and his testimony in this porticular was not contradicted. 
Many of the parts mentioned in the various written orders 


received by plaintiffs had been manufactured and delivered, 
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and some paid for, and many other perts had een partially 
menufactured, when, in the latter purt of “ugust, 1911, 

Ferguson ordered plaintiffs to cease making further deliveria, 
to which order plaintiffs imicdiately objected on the ground 
that the goods were partially manufactured and plaintiffs had 
their money invested in the mutcrials. <According to the 
testimony of #. %. Bishop, then treasurer of defendant, he 
ordered Ferguson to stop further deliveries because plaintiffs 
had delayed certain shipments ana because ccrtain of the goods 
already delivered were “not in « salable condition,” und “the 
finish was not up to standurd.” in vecember, 1911, plaintiffs 
turned the matter over to their attorney, “rehibuid Cattell, 

for adjuitment, who, on -ecenver GB, 191i, wrote defendant a 
letter, making a demand for a settlement ond saying, "I wili be 
@iad to take this matter up with your stierney or representative 
at your convenience’; to wiich iciter defendant, by its treasurer, 
Bisnop, replied on December 11, 1911, “the matter is referred 

to our general counsel, George ©, Steere, the Rookery, Chie.go." 
Cattell called on iteere, and Stecre said that as he did not 
have time himself he would turn over the matter to li. ¥. Dodge, 
an assistant in nis office, who would act in his stead. Cattell 
was introduced to Dodge, who stated that he would confer with 
Bishop and Ferguson, would familiserize himself with the situation 
and later nave a further interview with Cattell. Dodges, shortly 
thereafter, went to defendunt's plunt und saw Bishop, who turned 
over to him certain correspondence between plauintarffe and 
defendant, certain books, written orders, snd other papers, 
which he examined. Various conferences were thereupon had 
between Dodge and Catteil, resuiting in the receipt by Cattell 
of a letter dated Yecember 20, 1911, end writien by defendant, 
by Bishov, trensurer, as follows; “At the request of our 


general counsel, we are reducing to writing the acsreement 
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reached in re Ideal Spinning Company's alleged account, which 
we underatend to be as follows: The Ideal Spinning Company 
ere tc complete unfill«d orders on hand made out on our 
regular forms for sir washer material which, when delivered 

we are to pay for promptly on tie regular commercial terms, 
and accepted, , thirty days net cash, deliveries to commence 
as goon as posaible, - we reserving only the right to have 
the Ideal Spinning Company notify us ct least 48 hours in 
advance of their commencing te make deliveries. Trusting that 
this arrangement is in accordence with your understending," 
etc. This letter was shown tc A. it. Bond, who objected to 
the limitation in the letter te orders made out on defendant's 
regular forms, as he claimed two of the unfilled orders had 
been vervally enlarged, we above mentioned. Cattell, thereupm, 
on “ecember 22, 1911, wrote dcfendent another letter in which ° 
he made mention of sxid two cnlarged orders and made eeortain 
Bugzestions a5 to » settlement. Further conferences between 
Cattell and Dodge foliowed, ond on -ecember SO, 1911, they 
went over all the written orders together, and, at Dodge's 
request, Cattell on the same day wrete defendant ancther 
letier, in wich he made an enumeretim of all unfilled written 
orders, specifying the number of parts made end delivered on 
each and the number of parts remaining undelivered, and cone 
taining statements relative to snid order for 20° parts as 
being raised with the consent of YTerguson to 500 parts, and to 
said order for 190 parts as being raised by the president of 
defoniont te 200 parts. The letter concluded as follows: 
“If my proposition of the 22nd, a5 expisined by this letter, is 
satisfactory, advise ot once. It is absolutely necessary if 
we are to finish thic work to hold our mechanics hy notice to 
them today." Prior to January 11, 1912, Dodge and Cattell had 
another conference relating to an examination by defendant's 


men of certain parts on hand in plaintiff's plant. On January 
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11, 1912, Dodge reported to Cattell that such examinetion 

had becn mace, and on the same duy, at Dedge's request, 
Cattell again wrote defendant a slightly modified proposition 
of scttiement. the letter was signed "Ideal Spinning Co., by 
Archibald Cattell.” On the morning of Jonuery 13, 1912, Dodge 
met Cattell at the letter's office. He brought with him a 
letter, dated January 15, 1912, addressed to plaintiffs, and 
a discussion relative to the terms thereof wes had. Cattell 
telephoned Bend and Dodge telephoned Bishop. Dodge ssid that 
Bishop requested that defendant's note previcusly given 
plaintiffs for certain material should be extended if the 
propesition of setilement was to go throuzh. As a result a 
postescript was added and the latter waa simed by Dodge: 
"Duntley Mfg. Co., per ii. *. odge.” The letter is in part 
as follows: 


"Your letter of Janusry lith received, and we will 
accept the proporitiog,da your lheticr with a few cdditions 
which are in the last paragraphs, as follows: 


The Ideal ‘pinning Co. is to complete the manufxcture 
and delivery of the following orders as quickly ss possible 
anc make delivery as fust 2s you can reasonably do so:" 


{(Nere follows a aescription of all the original 
{vritten ordera. showing parte delivered and to be Celhiveral; 
(also showing order fcr 29° seta of certain parts as having 
(veen roieed te 50° sets, ond alec showine snother order for 
(100 sets of certain parts os having been raised to 290 sets.) 


“These goods to be paid for in ae a from 
Gelivery, net co#hy you to give 48 hours netl Tete making 
delivery cf the order. 

x * 


* r ¥ ® 

AS agreed over the phone with Mr. Band and Mr. 
Cattcll, on thie date, Janvery lieth, the inspection of 
material as formerly when material was delivered to Chiesgo 
Afsctory. Inszsctio ow to te mace ot Erie, Fa, ‘19, material 
is to be ¥. 0. 8. cars “Chicnse. 

Tis tetter is to supersede all former communications 
on the subject, and your acceptance of the terms in writing 
shall constitute a complete contract fer delivery. The prices 
for the respective articles mentioned to be the prices fixed 
in the former order to which roference is hiade,. 


9. os It is also undersicoi that you wild renew 2500 


for 50 days of a note due Jan. 16th, 1912, for $600 and some 
odd dollars and cents." 


On January 15, 1912, a letter, addressed to defendant, 
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wor written by Cattell in the name of plaintiffs, in which 
said propocition was formally accepted. Immediately thereofter 
Plaintiffs started to finish monvfacturing the goode, and as 
fast as they were completed notified defendant of the dates on 
which they would make shipment to Erie, Pa. turing January, 
1912, plaintiffs maie threo shipments of goods to the Sundley 
Products Company at ric, Pa., as requested, The invoices, 
however, were sent to the defendant for payment. The invoice 
value of the three shipments was $1,598, which, together with 
a balance of 95.25 claimed to be due for goods previscusly 
shipped to defendant, make the amount of $1,603.25, first 
mentioned pleintiffs’ statement of claim. Ferguson, vho went 
to Mrie about January 1, 1912, and was superintendent of the 
Brie plant fer several months, testified that when the first 
of ssid three shipments arrived the goods were found to be in 
such condition that they could not. be used without being ree 
paired, and defendant was so notified, Thereupon Rishop, 
treasurer of defendant, on January 25, 1912, wrote plaintiffs; 
"I think it would be well for you to withhold meking further 
shipments until we have a report from the Duntley Products 
Company thut they are accepting the material and approving 
your invoices av rendered. ‘This may save all concerned 
unnecessary expense." Bishop wise wrote the law firm of 
Steere, villiams & Jteere (of which said George 5. Steere was 
a member) for the “attention of Ur. Dodge,” advising thom of 
the complainta as to the goods snd requesting them to take the 
Matter up with Cattell. ‘Thereupon scveral conferences were 
had between Dodge, Bond and Cattell relative to said come 
plaints. February 16, 1912, Cattell wrote defendant 
demanding payment for the first of the three shipments, which 
was made on January 17th, and wes then due; and on February 


27, 1912, he again wrote defendant demanding payment for the 
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last of said three shipments. Shortiy thereafter he went to 
Wurope leaving the matter in churge of an associate in his 
office, Vayton Ogden. NO payments on said three shipments were 
made by defendant, and on April 6, 1912, Ogden, Bond, Dodge am 
Ferguson had a conference, According to Ogden's testimony 
Bond, at seid conference, produced the invoices of said three 
shipments and all examined them, and both Ferguson and lodge 
finally said that the figures shown as to the totals of the 
shipments were correct. Ogden further testified that the 
complaints about the goods were then taken up and discussed 

at length, and that subsequently Ledge wrote out « memorandum, 
This memorandum was introduced in evidence and identified by 
Ogden, Om the first line was %91605.25 cslivered"; immediately 
below was "568 repairs"; immediately belowwas the difference 
between the two amounts, "$1555,25," and still further below 
were the figures and words,"¢506 cash; $500, 60 days; 65°0, 90 
days." Ogden further testified that, as to the item “$1603.25 
delivered,” Ferguson gyng Bond both said at the time that was 
the total sum of the invoices on the goods shipped, and that, as 
to the item *$68 repairs," they both said that was the total 
amount of the allewance which was to be made on the goods shipped; 
and that Dodge said, ae to the items "$590 cash, $590, 60 days 
and j4°0, 90 days," that these were the amounts and times that 
the sums were to be paid by the Duntley Mfg. Co. to'the Ideal 
Spinning Co. Dodge testified that the memorandum was in his 
hondyriting, that the first items referred to the shipments 
which had been made to the amtley Products Co., and thet the 
second item as to repairs was discussed at the conference. 

Bond testified that he received the memorandum from Dodge, 

that he agreed at said conference to allow the $68 for repairs, 
and that no further complaint as to the goods was made at the 
time, Ferguson testified that he did not remember thet it seid 


conference he and Bond agreed that it would cost %68 te put 
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the goods in proper condition. At this conference, according 
to Ogden's testimony, Oden suggested to Dodge that some 
arrangement be made 18 to other goods manufactured and not yet 
shipped, but Dodge requested that no action thereon be then 
taken and the matter was left oven, 

No payments had been made by defendant when Cattell 
returned to Chicago early in May, 1912, and he immediately 
wrote Steere. Conferences between Cattell, Steere and Dedge 
followed. ‘tecre sugzested that an itemized list of all goods 
manufactured and s%ill in pluintit ‘ga posseasion, undelivered, 
ve made up, and Cattell procured such a list from Bond, and on 
May 16, 1912, sent a copy to defondsnt and one to either Dodge 
or oteere. The total value of said goods was stated to be 
$1,923.20. The materials mentioned in said list corresponded 
exactly with an inventory made a short time before, at the 
request of icfeniant, by the witness Grimes, an emloyee of 
defendant. Cattell testified in substance that a few Jays 
after said list was made up he met Dedge; that Dedge anid: 
"You have somewhere in your possession a statement of the amount 
which we agreed on was due you for the stuff shinped to iscie. 
We will pay you thet amount if you will relieve ua of the 
atuff you have on hand and sell it direct to the Duntiley 
Products Co., or to someone else"; thet he (Cattell) refused the 
proposition, but offered to try te reesell the goods to the 
Duntley Products Co., provided it would not prejudice plaintiffs! 
rights against defendant; and thet Dedge told him to so ehead 
and make the offort, thet he (Dodge) was satisfied that 
defeandent had to take the goods, but that if a sale could be 
IBade to the Duntley Products Co, plaintiffs wovld probably get 
their money quicker as defendant was hard up. Subsesuently, 
on May 25, May 31 and June 7, 1912, defendant made three 


payments of $200 each to plaintiffs. %odge requested that the 
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payments should be made “without prejudice." accordingly, 
when made, plaintiffs signed receipts which contained a 
provision to the effect that the payment was mide without pre-e 
judice to the rights of either party and should not be con- 
strued as an admission by defendant of any liability to 
plaintiffs. . 

Cattell was unsuccessful in his efforts to get the 
Duntle, Products Co, to take the manufactured goods on hond 
and plaintiffs never received an order from thet compariy. 
Catteil further testified, in substance, that on February 14, 
1915, he had a further conference with Steere relxtive to the 
settlement by defendant of plaintiffs! cleims; that he told 
Steere that he hid several days previously made an appointment 
with ountley, president cf defendant, relative to a settiement, 
that Duntley had failed to keep the appointment, thut upon 
inquiring the reason for the fuilure buntley had said to him 
that "You don't need me, you and Steere fix the thing up," and 
that, therefore, he (Cattell) had called upon Steere for the 
purpose ef effecting a settlememit withcut a sult; that oteere 
then said, "There is no use of ycur starting eny sult because 
we heven't any money; < am now seliing some patents for these 
people in ngland; I expect « cable within a day or two that 
they are sold; just as som as we get the money, you get your 
money"; that he (Cattell) replied: "What we want is money right 
away; the material ticd up here is nearly ali the capital Bond 
hac"; that Steere thereupon said, “You write me a statement of 
exactly how much ic due and I will * # pledge you my word when 
the money comes in on these patents you will be paid"; and that 
on February 25, 1915, Cattell wrote ea ictter to Uteere. The 
original letter wee introduced in evidence and is in part as 
follows: 


“Pursuant to conversation the other day I beg to 
hand you the figures * * as follows: 
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To mdse. shipped te trie on order of Duntley 
Mfg. Ce, through your Kr. Dodge $1,605.25 
Hanvfactured goods on hang Zz 





$3,678.95 
Cn this there are the foliewing credits: 
5 cash payments of G20C each $600,900 
Allowance agreed upon between 
Bend and Ondge 66.05 668,05 
95,011.90 


The Idsai Co. has a charge against tie Duntley ce. for 
storage from February 15, 1912, to date, together with a draye 
mee charge of 1,45. * * In view of your expectation that the 
Duntley Co. will shortly be in v2 position to pay its debts, I 
suggest thet the cuntley Co, sheuld close this account by note, 
or some promise to pay, 39 that when thoy are in 2 position to 
pay, we will mot Save to litigete over agnin the question of 
the amount due," 

No further payments were wade by defendint, ani on 
July 10, 191%, plaintiffs comienced the presmt sult. 

Referring to the list, mada in Hay, 1912, »y Bond, 
of the then manufactured but undslivered goods, and witch showed 
the total value to be #1,923,20, Bond testified that the prices 
set down on that List represented the fair ent recusonable value 
of the goods, As to the discrepency between the viluc stated on 
Baid list, $2925.20, end the value es stated in pleintifis' 
statement of claim, 32076, Bond further testified thet at the 
time the list wos made out from 80 to 90% of the work on the goods 
hed been completed and that additional work in caumplcting some 
of the goods was thereafter done. He further testified that the 
undelivered goods have some m.rket value but that "nobody can use 
them except the Duntley Nfg. Co."; that plaintiffs never mide any 
formal tender of the undelivered goods to defendant after 
Plaintiffs were directed by Bishop's letter of Jsnuary °5, 1912, 
not to make sny further shipments; and th: t plaintiffs stored 
the goods in a warehouse in Chicago and had paic one bill for 
storage end drayage arounting to $99, and had paid another bili 


for $41 for insurance. ‘s reasons for not tenderins suid goods 


to defendant he testified on erosse-examination as fellows: 
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“I believe Er. Cattell advised me to require the 
Duntley Mfg. Co. or the Duntley Products Co. to pay before 
we shipped any more goocs, but that was not the reason we 
atopped the shipments. Mr. Dodge called us up on the ‘phone 
end told us net te deliver amy more goods, as he had a 
"kick' on the goods shipped, * * That wae the reason we 
didn't tender the shipment of any more goods. I believe we 
did offer to ship the goods listed in ur letter of Hay 
16, 1912. I went to Cattell's office and met Dodge, the 
three of us were in conference, end we offered to send the 
stuff dom there, provided they would pay us for the stuff 
in advanca. To a certain extent we were afraid of the 
credit of the Juntley Mfg. Co. at the time and that we would 
not get our pay for the goods if we shipped them, and I 
eupnose that is the reason we didn't ship these gonds.” 
‘fhe Court instructed the jury orally,+and, on Nay 6, 
1914, they found the issues against the defandant and assessed 
plaintitfs' damages at $2,428.85, upon whieh finding the 


judgment was entered. 


WR. PRESIDING JUSTICE GRIDLEY DELIVERED THs CrINIon OF THR COURT. 


It is contended by counsel for defendent that the court 
erred in refusing defendnnt's motion that the suit be dismissed 
pecsuse of plaintiff's feilure to fiie a declaration, as distin 
guished from a statement of claim, The action was one of the 
first class. Paragraph 7th ofr acet?n 28 6r' the Miniecipal Court 
Aet, relnting to cases of the first class, prewides that a 
plaintiff sheli file his declaration within threc days after 
the comnencement cfthe suit, in default whereof the suit shall 
ve divmissed unless the time for filing such declarztion be 
extended, ‘ho plaintiffs in the present suit riled a statement 
of claim on the day the suit was commenced. in Baragraph 9th 
of said section it is provided thet the judges of said court 
may by rules duly adopted provide th  t the practice in cases of 
the firet class shall te the same us in said act provided for 
caves of the fourth class. In section 46 of giid act it is 
provided that every cace of tne fourth elass, except ecortain 
mentioned suits, shall be commenced by the filing of a proccipe 


and s statement of plaintiff's claim. Of the rules cuiy 


saVha LLod 
oerd yold au 

w teds sud ,: 
4fiso anbot , uh 
.H0oy STO Yo Yo 
asw 3eiT * @ ,bog 


Qooy stom yas To sa 
Jak am nt bedati shoe 
tom bra gokt'to atifoss 

bststto ow bas ,sonetet 

Tol eau veq biuow yads bob, 

to bistte ottew aw dnoadxo ale 

tant bes emts edt Ju .00 .Qti 
ono ,meds boqaide ew Ti abooy oi 
eubooy sack} gqéide S'nbLS ow moans 


22 Ya no ,bns ,yllsto yuri edd batou 


bessecas bas sSasbhnetsbh ant 


& 


el3- 


adopted by the Judges of suid court aid in force when the 
present suit was: comrenced, Aule 14 provides in part that in 
all cases of the first class the pleadings sheli be the sume 

as in cases of the fourth cisse, and Mule 15 provides in part 
that in first clsss enses the plaintiff? shall file in lieu of 
@ decisrution e statement of claim. he argument is, as we 
understand it, that, while it is provided by said -ules 14 and 
15 that the pleadings in ths two classes of cases ehali be the 
same, Stil2 ail the rules adopted by said judges cisclose that 
the practice in cases of the first class is not the same ag or 
identical with that in cases of the fourth class; thet the seid 
judges in adopting said rules have not followed the provisions 
of paragraph Sth of said sectim 28 with reference to the 
practises in cases of tho first class, have exceeded their power, 
and said rules cunnet supersede the positive provision of 
paragraph 7th of said section 28 whieh requires plaintiff te 
file a declaration; and that, hence, the trial court crred in 
refueing to dismio: the suit. ‘ve do not think thst the con- 
clusion foliows. It has been several times decided that 
“pleadings" are included within the term “practice.” (‘merfean 
Credit Co. v. Yamer, 170 Ili. app. 350, 354; Oty af Chicage v. 
Williams, 254 Il}. S60: Waid v. Federal Ins. Co., 182 T1ll. App. 
$22.) ‘The point made by counsel is that the plainti*’fa did not 
file a proper pleading, but it is not contended that the rules 
adopteu in relation to a plaintiff's pleading show that such 
Pleading to be filed in a first class case is not the seme as 
thas to be filed in a fourth class case. “urthermore, it has 
been decided by this court that, by virtue ef section 20 and 
paragraph Sth of sectim 2! of the Municipal Court Act, the 
judges of that court had a right to adopt a rule which provided 
fer the filing of a statement of cleim, instead of 2 declaration, 


in cases of the first class. (kuller v. Bernstein, 165 Ill. App. 
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154, 158.) We do not think that the trial court erred in 
refusing to dismiss the suit. 

| It is next contended that the trial court erred in 
admitting in evidence the testimony of the witness vattell 
and other of plaintiffs' witnesses as to the admissionsmade 
by George 5. oteere, general cowmsel of defendent, and by 
Ue %. Dodge, and for the reason that an attorney at law 
cannot, outside of the trial of the cuse, make admissions 
contrary to the interest ef his client. ‘ve thick the evidence 
Clearly shows that when the controversy first srese between 
the parties in Vecember, 1911, Geerge &. Steere, general 
counsel of defendant, was givem general authority by defendant 
to settle the controversy; thet he, in turn, with the ace 
quiescence ond approval of defendant, delegated that authority 
to i. . Sodge, an assistant in his office; that on January 15, 
1912, Dodges, with the approval of defendent, mace a written 
proposition of sattlement of the controversy to plaintiffs, 
which proposition pluintiffs accepted in writing; that sube 
sequently plaintiffs shipped goods on defendant's account to 
the place as directed by defendant, to the value of 41,603.25; 
that on April 6, 1912, Dodge agreed on behalf of defendant with 
reprezentatives of plaintiffs that on tant date defendant ownmd 
pleintiffs the sum of 91,555.25 for said goods so shipped and 
that an account was then stated between the partiee in such 
an amount; and that subsequently, during the leattcr part of 
May and prior to June 7, 1912, defendant made three payments 
to plaintiffs ageregating the sum of 3600, and that no further 
payments were made by defendant. We cannot agree with counsel 
that the trial court erred as contenied. “The law of 
principal anid agent is generally applicable to the relation of 
atterney and client. The clicnt is bound, according to the 


ordinary rules of agency, by the acts of his attorney within 


the scope of the latter's suthority." (Weeks on Attorneys at 
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Law, sec. 216; 2 Wigmore on Hv., sec. 1075; Loomis v. New 
Yark, etc., Xe. Co., 159 Mass. 39, 443; 3 Am. & linge imcy. 
Law, 2nd iid., 345.) And under the circumstances shown 
defendant wos as much bound by the ucts of Dodge as it would 


have been had these acts been done by ctecre. (Lord, Owen 





& CO. Ve. Jood, 120 Lowa 503, 308.) Furthermore, there is 
abundant evidence tending to show that defendant acquiesced 
in and subsequently rsetified the acts of Dodge. (Connett 
ve City of Chicago, 114 Ill. 235, 239; 4etherbee ve “itch, 
oa7 2th... 67; 75.2 

48 to the second item mentioned in pleintifis 
Btatement of claim, via, ys,076."for money duc” plaintiffs 
for goods manufactured for defendant at its request but not 
delivered, it is further contended by counsel for cefendant 
that mo reeoevery can be hid therefor becauss the evidence 
neither shows that plaintiffs tendered the goods nor thet 
pleintiffse were excused from making « tender thereof. The 
evidence do@s not show thet any formal tender was maic by 
plaintiffs of any goods after the three shipments mace in 
Jenuary, 1912, Compsel for plaintiffs centend thar plointiffs 
were excused from tendering, the goods, becsuse of the letter 


> 


of January 25, Vid, received from defemeaunt, and beeruse 

Bend testified that Yodge directed plaintiffa by telephone not 
to whip any more goods. Joevencant*s Letter of January 25th, 
2012, wae written imicdistely sttor the defmuant's had ree 
ceived complaints from the Luntley Precducte Co. at srie, Pa., 
au to the condition of some of éhe goods shipped in January 
to Eric, and the letier does not contuin eny positive direction 
not to siip any more goods but only directs plaintiffs to 

“ei thhold making furthor shipmente”" until defendent is advised 
by the Duntley vroducts Ceo. that it ds accepting the goods and 
approving plaintiffs' invoices, Bond's testimony as to Dodge's 


telephone message should, we think, be considered in the same 
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lignt. After this letter and this telephone messuge were 
received the representatives of the parties had severel 
conferences as to the complaints received concerning the 

goods shipped in January, i912, and those comelnints were 
finally adjusted on April o, 1912, by the allowance by plaine 
tiffa of the 3um of "468 for reyeirs” on their claim of 
$1,603.25 ‘or said goods sco shiveed. I+ appears that vbout 

this time piaintiffs hed on hand eather goods, some completely 
menufractured ond others partly manuf ne tured for defendant, of 
the value of $1,923.20, ond that pleintiffs' represents tives 
had several conferences relative to the disposition of these 
goods, Bono testified in substance that he was advised by 

his attorney te require defendant to pay for the goods already 
shipped before plaintiffs shipped any nore goods; Yhat he made 
the proposition to Dodge thet plaintiffs would ship the goods, 
mentioned in e2 list dated Mey 16, 1912, and valued ut 41,925.20, 
provided defendant would pay for the same in advance; and that 
to s certain extent plaintiffs were afruid of the credit of 
defendant end that thet wag the rewson why plaintiffs did not 
ship seid goods. This over to ship said goods provided 
defentent would pay for the same in «dvance cannet be considered 
as an unqualified tender, and it wes not in uccordunce with the 
terme of the contract contained in seid letter of Janvery 13, 
1912. By that contract plaintiffs ayreed thot they would 
complete the manufacture and caclivery of the goods as guackly as 
possible, and that suid goods should be poad far by defendant 
"in thirty days from delivery." in Lassen v. Mitchell, 41 Ill. 
201, 204, it is said: “in the case of Hungnte v. Xankin, 20 
Ili. 659, it was said thot plaintifi eould not recover unless 
he had performed his part of the contract, or weo ready and 


wiliing to perform within the time limited by the a:reement. 


* ® This is believed to be the uniform rule, and we regard it 
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as the settled lav of this court." (See, also, Farrow v. 
Window, 71 Til, 214, 220; Burnham v. Roberts, 70 121, 19, 

24.) In our opinion, the evidence ceoes not disclose such a 
estate of fucte az excused plaintiffs from tendcrinzs to defendant 
the goeds for wiieh plaintiffs clrined the aum ef $2,076, and 
Plaintiffs are not entitled in this action to recover therefsr; 
neitner are plaintiffs entitles to recover the moneys expended 
in storing and insuring ssid goods. 

Qur conclusion is thnt under the evid«nee plaintiffs 
are entitled te reeever of the defendant enly the seid sum of 
$1,655.25, less the total puyments of $400, togther with interest 
et the legal rate. Computing interest on said sum of 21,545,25 
from April 6, 1912, up to time ef the first payment of 3200 on 
Mey 23, 1912, and orediting defendont with thot peyment and 
with the other two peymentea mide shortly thereafter of #200 
each, and computing interest on the balance, $935.25, up to the 
date of the jujgment, June 45, 13914, saad interwst excunts te 
$105.22, whieh added to seid balance of $955.95 makes thse total 
pum of $1,040.47. ‘The judgment entered wes $2,478.83. if 
plaintif?s wili here file a remittitur within ten deys in the 
oum of $1,338.36, the judgment will be affirmed in the sum of 
$1,040.47, otherwise the same will be reverged and the cause 


remanded, 


TY IRMED ON RieMITTITU. 
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CITY OF CHICAGO, 


Defendant in «srror, a 


oS 


f MRROR TO 


vs. i MUNICIPAL COURT 
OF CHICAGO 
WILLIAM WRIGHT, 4 

Plaintiff in urror. 


ae 
Cee, 
et ee ee ee ee et 
Net 


L9O51.A. 978 


MR. PRUYSGIDING JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 


¥ 


Sy 


On September 19, 1914, Alvena Freylich filed her 
complaint in the Municipal Court of Chicago in which she 
alleged that “William Wright, * * on or about the 18th day 
of August, 1914, at the City of Chicazo aforesaid, and at 
divers other times prior thereto, committed an indecent, lewd 
and filthy act, and did utter lewd, indecent and filthy words 
publicly and in the hearing of other persons, and did make 
obscene gestures publicly, to and about the affiant, in 
violation of sectio 2026 of the Revised Municipal Code of 
Chicago." The defendant was arrested and gave bail and 
subsequently waived a trial by jury. A trial by the court was 
had on October 9, 1914, The court found him guilty of a 
violation of the ordinance described in the complaint and 


s 


assessed a fine of $25 egainst him, upon which finding judgment 
was entered. 

The evidence against the defendant was weak and une 
Batisfactory, and, as we have reached the conclusion that the 
judgment must be reversed and the ceuse remanded for a new trial 
on account of errors in the admission of evidence, we shall not 
discuss the testimony. The court permitted certain witnesses 
for the City other than the complaining witness, both in chief 
and in rebuttal, to testify that at divers times defendant had 
used certain alleged indecent language to them, privately and 


not in the presence of the complaining witness, which rulings 


we think were prejudicial to the /cfendant. 
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The judgment is reversed and the cause remanded, 


RE2VeBRSEUD AND RSMANDED. 
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MARIA PETERS, ) 

Defendant in Error, } 

) ¥ ERROR TO MUNICIPAL COURT 
Vs, 
. OF CHICAGO. 

JOHN A, REDDY and PANNY 
REDDY, \ 

Plaintiffs \in Error. T Qrr 

% J el =? ( 


= 
“I 


KR. PRESIDING JUSTICE GRIDLEY 


DELIVERED THE OPINION OF THE COURT. 


On September 4, 1913, j aria Peters commenced a 
fourth class action in contract in the hLunicipal Court of 


Chicago against John A, Reddy and Fanny Keddy, defendants, 


j¥laintitt alleged in her statenent of claim in substance 


that she had been the ovmer of premises known as 733 Deare 
born avenue, Chicago; that on or about August 5, 1911, she 
sold and conveyed her equity in the same to tne defendants 
for the sum of $5,500, receiving from them $5,30C, thus 
leaving a balance due of $200; that as evidence of said in- 
debtedness the defendants executed snd delivered to her the 
following instrument in writing, duly signed by each of them; 
"8200. Chicago, August 5, 1911, 
When convenient after date we promise to pay to the 
order of beter Peters two hundred dollers, pavable at Chi- 
cago, Illinois, 


Value received with interest at no % per annum, 


John A, Reddy 
urs, Fanny Reddy," 


and that said sum of $200 is due and owing her from the de- 
fendants on account stated, together with interest at the 
rate of 5 per cent, per annum, Both defendants entered 

their appearance and demanded a jury trial and subsequently, 
by an authorized agent, filed an affidavit of merits in wiiich 


it was alleged that it was not true that defendants paid 
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plaintiff the sum of $5,300 and executed a note for {2U0 as 
balance of the purchase price, but that defendants paid 
Platntiff the sum of 95,500 for said property, as provided 
by an agreenent between plaintiff and defendants, and said 
note did not form part of said payment; and that seid note 
was made by defendants without any consideration therefor. 
It will be noticed that defendants in their affidavit of 
defense did not deny that at the time of tne sale of said 
premises plaintiff, individually, was the owner thereof, or 
that she sold the same to both defendants at the price ale 
leged, or that defendantsa' liability 93 evidenced vy said in- 
strument in writing kad not motured,or that it was not cone 
venient for defendants to discharge said linbility, or that 
the liability was to Peter beters and not to plaintiff, or 
that said instrument in writing was not delivered to pvlaine 
tiff. The defense was that the cefencants had paid plaine 
tiff the full amount for the property as agreed, viz, $5,500, 
that the said "note" did not form part of said payment and 
that the same was given without any consideration therefor 
The cause came on for trial on September 21], 

1914, at which time the defendants waived a trial by jury 
and the case was submitted to the court, At the conciue 
sion of the evidence the court found the issues swainst the | 
defendants and assessed plaintiff's damnges at the sum of 
$200, upon which finding judgment for @20G ngainst both 
defendants was entered, 

“ Plaintiff sought a recovery by virtue of the 
Original promise of the defendantstco pay §5,500 for the 
property, of which she had only received $5,500, leaving an 
indebtedness of $200, Said instrument in writing was intro- 
duced as evidence of that indebteaness. tiaintiff, at the 


time of the transaction, was about 80 years of age. be- 
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fendants had been tenants of plaintiff for about 19 years 
and their relations had been friendly, During all this time 
they hed dealt with eack other without the passing of ree 
ceipts, At the time the property was sold to the defend- 
ants tor the agreed price of $5,500, plaintiff owed the de- 
fendant John A, Reddy the sum of $245 for money previously 
loaned, and there was an aumbwrad first mortgage on the 
property of 94,000. It wes agreed thst said 3245 was éo be 
credited to defendants es so much cash to be applied on the 
amount of cash paid down, that the defenaants were to be 
charged for the proportionate amount of the premium of the 
unexpired insurance, and that plaintiff was to be charged 
for the accrued interest on the mortgage, which mortgage 
Gefendent. were toe ussume. Ltrilaintiff's testimony was to 

tne effect that when tne papers were passed she received in 
cash the sum of about ¢5,50U, treating said smount of $245 
wnich she owed Heddy as s0 much cash and adjusting seid 
amounts for unexpired insurance and accrucd interest; that 
the instrument in writing was given as evidence of a balance 
still due her from the defendants of $200; that after the 
transaction was consummated sne noticed that the same was 
payable to her husband, and that she several times applied to 
Reddy to cnsnge the same, cut that he kept putting her off, 
saying, nowever, that he would make payment only to her. 
Defendants' witness, Wandel, testified that ne was present 
when the deal was closed, that the instrument in writing for 
$<U0 was simply a memorandux of indevtedness ond tinat "it 
was tue intention of everybody that that g200 should be 
paid.” the defendant John A, Reddy testified, in substance, 
that he did not receive eny consideration tor the note, that 
it did not represent part of the purchase price and that he 


Yeave the note for a present." He stated, however, on cross- 
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examination that "I hod a talk with krs, Feters to the ef- 
fect that i would pay it when the other obligations were 
paid, end that is the reason [I made it payable 'when cone 
venient'; the wortgage was due April 27th, last year Ate 

Counsel for defendants have assigned as crror 
that the finding ana judgment are against the evidence, 
Under the issues formed we are of the opinion that the 
trial court was fully warranted in making the finding and 
entering the judgment. We deem it unnecessary to discuss 
the other legal points urged by counsel as they do not ape 
pear to us to be pertinent to the case as disclosed, The 
judgment is effirmed, 


AFFIRMED, 
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CHARLES Le. WOOD, 
Plaintiff in frror, 


) 
é 
RROR TO 
va. VUNICIPAL COURT 
\ ) 
% OF C} 1 xt Ci GO ° 
MINNI# N. FOSTER, 
Jefendant /in Urror. TORTA BQ 0 
% J i ey 2. Lelie as C 


/ 
f 


MR. PRUSIDING susTicu GRIDLEY DELIVERED THE CPINION OF Tic COURT, 

mis case has been tricd twice. On the first trial 
the court directed the jury to return a verdict in favor of 
the defendant, Minnie N. Foster, which they did, and judgment 
was entered on the verdiet against the plaintiff. On June 
24, 1914, this court reversed said judgment and remanded the 
cause on the ground that the trial court erred in directing a 
verdict for the defendant. (#o00d_v. Foster, 181 Ill. App. 409.) 
When the case came on for trial the second time the defendant 
withdrew her request for a jury trial, and the case was tried 
before the court upon the same evidence as wus introduced at 
the first trial. It was stipulated that the transcript of the 
record and the printed abstract thereof filed in this court on 
the former appeal be introduced in evidence without objections 
or exceptions by either party. The court found the issues 
against the plaintiff and on October 2, 1914, entered judgment 
against the plaintiff for costs. The issues made by the 
pleadings and the evidence in the case are sufficiently stated 
in the former opinion of this court Yand need not here be 
repeated, 

The main contention of comsel for plaintiff is that 

the finding and judgment are manifestly against the weight of 
the evidence. After a careful examination of the transcript 


before us we cannot sey that such is the case. 
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The piaintiff requested the trial court to hod 
Certain “propositions of law and foct.” They were seven 
in mumber. ‘The court marked the 4th, 6th end 7th prepositiais 
refused. Counsel for plaintifi contends that the court erred 
in refusing said propositions. ‘¢ think the 7th proposition 
Was prop rly refused. The 4th end 6th prepositions ore 
neither propositions of Law nor propositions of fact bul. ure 
mined propositions of isw ond facet, and were proverly 
refusec, (Urosgddug ve. Gruce, 177 lll. App. 285, 164; Knox 

eering CGe Ve jock Lslund, otce. Lye Soe, 264 Li. 195, 

200.4) 

The judguen’ of the Municipsl Court is affirmed. 
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CITY OF CHICAGO, A 
Defendant in Error, 






j Error to 
VBe ; 
Bumicipal Court 


JOHN DOF, alias, Dave Smi of Thicagoe 
aintiff Errore 


/ 1951.4. 582 
MR. PRESIDING JUSTICR GHIDLEY DELIVEH"D THE OPIKIOCN OF THY COURT. 


OK te amended complaint of %, J. Hoffman, signed, 
eworn to and filed on GCetober 22, 1914, alleged that John 
Doe, sliag Dave Smith, om September 19, 1914, at the city 
of Chicago, "wos then and there the keeper of a certain 
coomon, illegoverned and disorderly house, then and there 
kept for the enoouragement of idleness, gaming, drinking, 
fornication, and other misbehavior, then and there located 
at 515 N. Le Salle ®t., in the eity of Shicage, in violation 
of secticn 2019 of the Revieed Municipal Code of Chicago." 
Prior to the trial the defendant moved te quash and strike 
geeicd complaint from the files, which motion was denied. The 
jury returned a verdict finding the cefendent “guilty of a 
violation of the ordinance, described in the complaint herein, 
known aos section 2019," and assessing a fine sgainst him ef 
$200. After overruling motions for « new trial and in arrest 
of judgment, the court entered Judgment upon the verdict against 
defendant for $200 and costs, which judgment the defendant by 


this writ seeks to reverse, 


While it does not appear from the transcript that 
said section 2019 was formally introduced in evid nee before 


the jury, it does appear that the court in the oral charge to 
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the jury stated that "the ordinance under which the City is 
proceeding in this case reads as follows: 'Every common, ille 
governed or disorderly house, room or other premises, kept 

for the encouragement of idleness, gaming, drinking, fornica- 
tion or other misbehavior, is he eby declared to be a public 
nuisance, and the keeper and all persons connected with the 
Maintenance thereof, and all persons patronizing or frequenting 
the same, shall be fined not exceeding two hundred dollars for 


each offense." 


We ca mot agree with the contention of counsel for the 
defendant that the judgment should be reversed because it does 
not appear that the ordinance upon which the complaint was founde 
ed was formally introduced in evidence before the jury. The 
Municipal Court of Chicago is required by section54 of the 
Municipal Court Act to take judicial notice of all general 
ordinances of the City. It is to be presumed that the trial 
court took judicial notice of the provisions of section 2019 
of those ordinances. (City of Chicago vy. Yearney, 137 111. App. 
441; City of Chicago y. Moran, 192 Ill. App. 57.) Apparently 
the jury were told by the oral charge what the provisions of 
said section were, and we think it is also to be presumed that 
the court correctly stated the provisions of said section 
of the general ordinances of the City in force at the date 


mentioned in the complaint. 


And we are of the opinion that the court did not err 


in denying defendant's motion to quash the complaint. (City of 
Chicago y. Williams, 254 111, 360, 363.) 


And we think there was sufficient evidence to show 


that the defendant was a keeper of such a disorderly house at 
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515 N. La Salle street as is charged in the complaint, and 
to warrant the verdict of the jury, and that such verdict 


is not against the weight of the evidence. 


It is also urged that there is error, prejudicial 
to the defendant, in certain portions of the court's oral 
Charge to the jury. We have read the charge as it appears 
in the transcript and are of the opinion that when the 
same is considered in its entirety the defendant was not 


prejudiced, and that the jury were fairly instructed. 


Finding no reversible error in the record the 


judgment of the Municipal Court of Chicago is affirmed. 


AFFIRMED. 
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, GOLDSTEIN, 


befendcnt in Error, 
hrror to 


AUL SETZA and ANITA 
o 


Plaintiff in: Error. 
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The evidence shows that plaintifT was a-duly 


licensed real. estate broker, that ecefenien ts owned the vroe 
perty and that plaintiff carried on negotiaticns with Cliff 


“~ 


with the knowledve of cefendints which reculted in the sale. 
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that defencants Yormally employed plaintirf? te ne: 
sole and as there is evicence slioving thet visintiftf was 
exployed by the purcheser, the verdict and judcment cannot 

be sustained, We think there is ample evidence to warrant 

the verdict and judgment. It appears that as 2 result of the 
efforts and negotiations of plaintirf the partics were brought 
together ana signed &® written contract whereby defrendents 
agreed to sell,and Cliff to buy, the property fer ..14,00C3 

that subsequently Turther negotiations were had which resulted 
in the price being reduced to 913,500; that there was no 


special esreement between plaintiff end defendants es to the 


comiissicns to be.received by plaintiff, but that. those 


commissions were usuelly 2)% on the purchese price. We think 
the evidence is such that the ouployment of plaintifr by 
defendants to negotiate a sale of the property may be implied, 
and that while @t enpears that plaintiff was alse acting as 

an agent for the purchaser the evidence discloses tint des 
fendents knew of that fact, und that no fraud was practiced 
upon defendants by plaintiff. Wea a broker has presented 

to his principal a purcnaser whom the principal is willing 


to and does accept, enc they enter into a contract of scle, 


the broker's 
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a _ The judgment of the Municipal Court is affirmed. | 
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JOHN ¥. WALLACH et al., 
Appellants, 


i V8. APPAL FROM 


Ce Ge | « BILLINGS et alee 
on ‘appeal of PAULIN" CHD 
et pl, Bxecrs., ie 


COOK COUNTY. 
(AA 


\ 
‘ 


VBe 


{ 


1951.4. 619 


CHICAGO NATIONAL BANE et al., 
Appellees. 


i ive CIRCUIT COURT, 
) 


MR. JUSTICH BARNMS DELIVERED THE OPINIGN OF TH COURT, 


Separate appeals were allowed and taken from the 
decree herein, but all raise the same question, that of 
the sufficiency of the bill on general demurrer. As we 
have considered the question in another appeal, (No. 20733), 
and filed an opinion affirming the deeree, the reasons 
therefor need not be restated. The order in that case 
will necessarily dispose of this. 
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ALBERT ‘YACHOLZ, 
Appellant, 
APDEAL PRON 
VSe CIRCUIT COURT, 


1951.4.685 


HRe JUSTION BARK 3 DSLIVANSD THE OPINION OF THE COURT, 


HOBEWOOD PINGS, A Sorpe, 
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This action was brought by Wacholgz, 4s plaintiff, 
against appellees to recover damages for personal injurics 
received while working for the Homewood Press ut one of 
several boxes on a platform where they hed bean unloaded 
from a sige charges mainly relied on were (1) that 
a& wagon bel éning to the defendant Cotter wos negligently 
backed up to the pliutform ayninet one of the boxen causing 
one to full on plaintiff and ingure him, ond (2) that his 
foreman had ordered him to asvist in removing the boxes 
against his protest that there was danger under the circume 
stances in so doing. \ / The vordict waa for defendants. 

wo points only are argued in appeliant's brief, 
(1) thet there was error in improper crosseexuminution, and 
(2) thot the verdict wau against the prepondernnce of the 
evidence. It is enough to vay 16 to the former thst insasueh 
as the objectim to thse cross-exwminstion was a gen rel one 
and not on the epecifie ground that it wus not propor crosse 


examination, the point urged wes not preserved for review, 


(Wrisley & Co. v. Burky, 205 Ili. 350; LL). Cont. Ze Le Lo. 
ve Prickett, 220 id, 140) unc ase to the latter point that 
there was evidence uj om wiich the jury was warrented in 
finding thet the plaintiff wos ¢uilty of contributory 


negligence, whieh was one of the iasues of fact. heing 
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unable to say that the verdict was manifestly against the 
preponderance of the evidence on that issue, we should not 
disturb it. This conclusion renders a review or comnent 
upon the evidence at length unnecessary and conducive to 
no useful purpose. 
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HUGO MUNZR et al., 
Appellees, 
APPEAL FROH 
vs. SUPERIOR COURT, 
COOK COUNTY. 
KATE-K. HILLABRANT, / 
pellant,. 


ow 1951L.A. 637 


MR. JUSTICES BARNES DILIVERZD THR OPINION OF THY COURT. 


This is an appenl frem a decree of foreclosure 
of a trust deed. Avcsvessnne-contended that the money borrowed 
and secured by the trust deed included a commission from 
the lender and thereby made the contract usurious, and that 
the finding of fact to the contrary by the master in 
chan¢ery and in the drcree is contrary to the evidence. 


Ye have carefully examined the record and find 


t ; 
oe Pm dabe 4h s) Avene 


no occesion to disturb thst tinanig tas ce Llant applied for 
the lean to a real estate agent in Chicago and authorized 

a commission to be paid therefor, ‘The latter applied to a 
second party and he in turn to a third who obtained the money 
from a fourth party and received part of the commis sion We 
see no reason to questim the finding of fact upon which 
there was positive evidence, against which were mere circume 
stantial facts not inconsistent with the affirmative proof, 
that the loan actually come from the fourth party, who 
received no commission, and not, as contended, from the third 
party who received part of it. The evidence supports 
appellees’ contention that the intermediate parties were 
acting as agents for appellant and not for the lender. The 
decree will be affirmed. 


AFFIRMED» 
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7 
SAMANTHA F. WILLIAWS, {) 

Appellee, H 
g APPWAL FROM 

; ) 

ve. } j SUPERIOR COUNT, 

) COOK COUNTY. 
THE J. ¥. ROWLEY COMPANY, 


7" "1951.4. 638 


BRe JU‘TICH BARNES DELIVERED THE OPINION OF THE COURT. 


On a hearing before the court without a jury, 
appellee, the plaintiff, obtained judgment for $100 in a 
suit brought against appellant, the defendant, averring 
in some of the counts rescission of a contract for the sale 
of an artificial leg and in others a breach of warranty. 

The contention is made, in which we concur, that the 
evidence does not support either theory. 

Plaintiff, a non-resident of Chicago, was first 
approached on the subject of purchasing the leg by an agent 
of defendant, and relied upon an alleged verbal warranty by 
him, But it is not only apparent from subsequent corresponde 
ence between her and defendant as to the terms of the contract 
that no contract had then been entered into, but that a 
written contract signed by ‘efenidant, embodying terms and 
conditions, was subsequently delivered to and manifestly 
accepted by her. In view of that fact, the court prorerly, 
at the close of the case, struck out the evidence relnting 
to the verbal contract upon which her claim of warranty was 
based. ‘The written contract contained covenants to make 
certain repairs and to do other specified things not involved 
in this action, but contained no covensnts of warranty. There 
was, therefore, nothing in the contract upon which to base an 


action for a breach of warranty, and if there had been, 
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there was no basis in the evidence upon which any damages 
for a breach of warranty could be ascertained or assessed, 
there being no evidence of th: actual value of the leg 
furnished. (Woodford Distilling Co. v. Remington Typewriter 
Co., 174 Ill. App. 244). 





Nor is there any basis in the .vidence to support 
the theory of © rescission of the contract, It appears 
therefrom that plaintiff came to defendant's factory in 
Chicago where the leg was fitted; that she then paid the 
bselance of the purchase price therefor, according to the 
terms of said written agreement, which she then received, 
and left the leg to be finished and forwarded to her at 
Coldwater, Michigan, where the same wes sent in a few days; 
that she has retained possession of it ever since; {ons that 
two year. afterward sho came into the factory wearing the 
leg for the purpose of having some repairs made upon it, and 
wore it when she left. hile she denicd that she had used 
it in the meantime, except for the purpose of testing it, 
two witnesses testified that it bore evidence of use and 
wear. She admitted thet she tried to use it, but claimed 
that it did not fit her and th: t she asked to have her money 
back, though she never returned or apparently offered to 
return the Leg KGer action under the circumstances, even 
as testified to by her, cannot be decmed otherwise than an 
acceptance of the leg. As stated in Yolf Co. v. Monarch 
Refrigerator °o., 252 {11. 491, if it conformed to the 
contract she was bound to accept it, and if it did not 
substantially conform to the contract, she had the right to 
accept or reject it, and if she chose to retain and use it, 
she thereby accepted the ownership of it. ‘e think the 
evidence shows that she was using the leg two years a‘ter 


she purchased it and came into defendant's office to have it 
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repaired and by such action and by her previous retention 
and use of it she waived the right to return the leg and 
elected to accept it. 

Plaintiff should have been required to elect 
wiich cause of action she relicd upon. The two remedies 
were inconsistent. She could not bring a suit for damages 
for a breach of warranty without affirming the sale which, 
of course, is inconsisent with a rescission of contract or 


disaffirmance of the sale. (Woodford Distilling Co. v. 





Remington Typewriter Co., supra). But, as before stated, 

there was no basis in the evidence for the former, and we 

think it is conclusively against the theory of the latter. 
We shall, therefore, enter such a judgment here as should 

have been entered by the court below. 


RUVERSIDe 
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FINDING OF FACT, 


ve find that the sppellunt, the J. 1’. Rowley 
Company, was not guilty of a breach of warranty, and that 
there was no rescission by the sppellee, Samantha I, 
Williams, of the contract of sale upon which the action 


was based, 
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THE PNOPLE OF TH! STATS OF ) 
ILLINOIS, 

Defendant in Urr RRAOR TO 
| MUNICIPAL COURT 
OF CHICAGO, 


JOHN H. MONTC OM 


error. "9 ol cits C40 


MR. JU TICK BARNHS DSLIVERED THE OPINION OF THE COURT. 


The plaintiff in error, Nontgomery, was convicted 
om an information charging him with selling cocaine to one 
Clay contrary to the statute, and was sentenced to three 
months in the county jail and to pay a fine of %1000 and 
costs. It is urged that the court should have granted a 
new trial because the verdict was contrary to the evidence. 

~\. There was no direct evidence of a sale and the 
circumstances relied upon comport with innocence as well as 
guilt. On the occasion in question Clay was handed five 
doliars by a police officer manifestly for the purpose of 
purchasing cocaine from Montgomery, and it appeared that 
when he entored the store Montgomery was engaged in putting 
up a prescription for a doctor and his patient; that in 
their presence he handed Montgomery the money and five 
dollars additional of his own, asking him to keep it for 
him, and, saying nothing else, stepped behind the coimter, 
took a bottle of cocaine worth about two dollars, and walked 
behind a screen where there was a water closet. There was 
no evidence that Montgomery or any of the bystanders, who 
testified for Montgomery, saw Clay take the bottle or knew 
that he did; nor evidence tending to establish a secret 
understanding between him and Montgomery. Clay, though 


called for the prosecution, was not even interrogated as 
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to such an understanding and Montgomery expressly denied 

that one existed. } While violators of the statute in question 
would doubtless resort to clandestine methods und subterfures 
in effecting unlawful sales, so that considerable weight 
wuld attach to circumstances tending to est sblish them, yet 
unless there was sufficient evidence to show an understanding 
between Montgomery and Clay that when others were present the 
latter was to help himself to cocaine and resort to some such 
subterfuge in paying for it, there was no evidence of a 

sale, While there was evidence that raised a strmg suspicion 
that the request to keep money for him might have been a ruse, 
yet alone it was insufficient to warrant conviction, as all 
the circumstances with which it was connected were equally 
consistent with innocence. Clay was formerly a porter at 
Montgomery's store, It was not unusual for him to ask his 
former employer to keep money for him. \ He mi;ht in view of 
his apparent familiarity with his former employer and the 
place have gone behind the counter for innocent purposes. He 
remained in the store some twenty minutes apparently without 
exciting the suspicion or engaging the attention of any one 
in the store as to what he did when he went behind the 
counter. Montgomery returned the money when requested.() Had 
there been affirmative evidence to warrant a reasonable 
inference that an understanding existed between Clay and the 
accused, we would not disturb the verdict, but otherwise 

we think the evidence was insufficient to sustain the verdict 
and a new trial should have been granted. 


R-VERSeaD AND REMANDED, 
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THS PEOPLE OF THE STATE 





OF ILLINOIS, 
Defendant in ) "0 
: jf} 
; MUNICIPAL coer 
Vite ‘ 
: # ) ov cuiIc‘ar, 


_— Gace in orrot. oe 
% f J9O5I.A. 644 
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Noa? 


BR. JUTIC® BARNES DSLIVURSD THE OPINION OF THE Cone, 


Plaintiff in error wes convicted upon an infor- 
mation attempting to charge the obtaining of money by folse 
pretenses, contending that 1% was insufficient to support a 
conviction, he moved to vacate the judgment because the 
inform:tion fails (1) to atate that defendant made any 
representxtions whatever, (2) to set forth what representa- 
tions were made, (4) to saver the defendant mew they were 
false, and (4) to aver thst the person defrauded relied on 
them or believod them to be truce. It is contended in behalf © 
of the Panple that the informition states the offense in 
the terms and language of the statute creating it, or so 
Plainly tht the nature of it may be easily understood hy 


the jury, and, therefore, is sufficient under ‘iec. 6, liv. 


dr. na fee 
eo fh, he ‘fs $ 


1l of the Criminal Code, ~ ee 

Bxcept a8 to mere formal parts of the information, 
it charges that plaintif’ in error “did unlawfully and 
fraudulently with intent to cheat and defraud by certain 
false representations or pretenses, obtain from Gus ichreiber 
the sum of One Hundred Dollars { 106) lawful money," ete. 
From this language it is »spprerent thot there is no express 
averment of any of the things allered to be omitted, All 


of them ore decmed essential elements of the offense (see 
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Vol. 19 Cyc, 35395 sand authorities cited) end unless they 
are exoressly averred or included in or necessarily implied 
from other averments in the informetion, it must be decmed 
fatally dicfective,. 

The crime is one crented by statute modeled on 
the ‘nglish statutes relating to the same subject, and the 
decisions are suite uniform as to what constitutes its 
essential elements, which need not here be stated, It, 
therefore, remains to be considered whother the av rments 
of the inform tion are sufficient in the light of the 
provision of our Criminal Uode above cited, 

After a careful enmminadton of the several 
decisions in this state, giving construction and applicotion 
to snid provision, we find none that is paortieulorly helpful 
in the instent cose, and none in which the indictment or 
inform:tion charging snid offense did net expressly aver 
thet the defendant m.de false representations or "falsely 
pretended,” and etarte what the representutions or acts were. 
If we may assume that an inform tion or indictment is 
sufficient unier the atatute without these averments (which 
we do not undertake to hold) yet it will be observed that 
the inform:tian does not use all the essential words of the 
Statute. It omits the word “decignedly" and employs no 
equivalent thereof, icienter or mowledge of th: falsity 
of the representation or pretense is an essential ingredient 
of the offense, held by some authoritics to be covered by 


the word “designedly.” It ws held in Com:onvealth v. 





Hulbert, 12 Mete, (Mass.) 446, that the words “designedly 

and unlawfully did falsely oretend,” described the offense 
in the words of the statute and were sufficient without the 
use of the word knowin,ly; snd in utate v. Halide, 28 ‘est 


Va. 499, where the indictment for obtaining property by 
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false pretenses used the word “knowingly" instead of the 
statutory word “devignedly* that it wos sufficient te import 
Scienter; and in otate v. onyder, 66 Ind. 205, tht the words 
“deutnediy, ete., did falsely pretesd,” implied thet the 
defendant jnowingly did falnely pretend, and thet the words 
*dewignedly intended toe defraud,* etec., included the char¢e 
of knowingly intending to tefroud, and, therefore, clenrly 
imports; Beienter on the part of defendnt. There sre, however, 
authorities to the contrery. (Sec utate ve Eradley, 68 baes. 
140; 2tuta v. Blsuvelt, “GN. J. be 506.) Hut dn the instant 
cane, not only does the inform tion not use the statutory 
word "designedly*® but it contoins no equivalent word or words 
that import aciontcr or movledge of the fulsity of the 
represent:.tion, ‘the words “unisewfully «and Proudulently" 
cannot be desmed synonymous or equivelont. It ws held in 
Reginn v. liconderson, 2 Moody (. OC. 26%, thet these words do 
not import seicnter and sre not equivalent to “kmnowinely.” 
It wis held in State v. italls, S7 Tex. 440, ond_tyncg ve 
state, 17 Tex. Apne 125, where indictments were bi ced on 
atatutes ucine the word "knowinuvly* thet the word “"unils wully" 
was MOF @cuivalent thereto. itheut aoennidoring the several 
objcetions to the information, it mast be held thet in respect 
of it» failure to allege defon'ent's knowledge of the folsity 
of the rapresent:tions it is insufficient and not in the terms 
and language of the statute or s0 plain that itn nmeture may 
be easily unis retood by a jury; and the defects ore not vuch 
ag would be cored by verdict or finding of court; hence the 
jucgment mu: t be reversed and the cause remanded. 
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